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Preface

The Harvard Law School Human Rights Program organized a
weekend conference on October 16-17, 2004 to celebrate its 20t
anniversary. Over 200 alumni of HRP—Harvard graduates who were
linked to the program as students and former visiting fellows—
attended the event held at the school together with present students.
This publication of HRP records the celebration.

The event included speeches by two guests, Secretary General
Irene Khan of Amnesty International and Judge Navi Pillay of the
International Criminal Court. Six panels of speakers addressed diverse
themes figuring in present debate about the human rights movement.
A roundtable examined university-based human tights programs and
centers. Over 90 percent of the 42 principal speakers, panelists, and
roundtable participants wete HRP alumni or membets of its direction
and staff.

Although the celebration’s emphasis on exploring human rights
issues gave it primarily an academic character, it also had a more
institutional and personal tone. Dean Elena Kagan made remarks
about the life of the program including its role in the school. Since
these events took place soon before I left the direction of HRP in June
2005 and became professor emetitus, I gave a talk of a more personal
charactet. Both appear herein.

The principal speakers’ remarks all appear in full. The HRP staff
prepared summaries of remarks at the six panels that the panelists
approved. The participants in the roundtable approved their remarks
after the staff edited the transcript. Biographical statements for all
speakers appear in the Annex.

I am grateful to Jim Cavallaro and Mindy Roseman and to the
students whom they enlisted for all their work in bringing the events at
the celebration to publication. HRP has simultaneously published a
magazine on the celebration and on its own history and achievements.

Henry J. Steiner
Founder (1984) and Director (until June 2005)
Harvard Law School Human Rights Program



-

PARTI:
Two DECADES OF THE HUMAN RIGHTS PROGRAM

REMARKS

Elena Kagan

Dean, Harvard Law School

I am delighted to be here tonight celebrating the 20% anniversary of
the Human Rights Progtam—truly one of the Law School’s brightest
lights—and I can imagine no better tribute than this terrific
conference.

To my mind, two features of the Human Rights Program deserve
special mention. The first is its insistence on combining theoty and
practice, critical reflection and engagement—in other words, its
commitment to btinging together academics and activists. It is a
hallmark of this program that these elements and individuals are
brought togethet to noutish and enhance each other. Theory makes
practice bettet, and practice makes theory better. And I'd take that one
step further to say that practice is the single best reason for theory. In
the end, the main point of thinking in this area, as in so many others,
is doing. It is a great and ever growing strength of the Human Rights
Program that it recognizes this truth.

The second feature of HRP that makes it so wonderful is the
partnership between students and faculty. Faculty members have
encouraged students to take patt in shaping the program, and students
have responded at every turn. It was students who founded the
Harvard Human Rights Journal in 1988. It was students who, only a few
years ago, founded the HLS Advocates for Human Rights. These
students had approached Henty Steiner and me with a fully developed
proposal, which we adopted as part of the expansion of the Human
Rights Clinical Program under the spectacular direction of Jim
Cavallaro. Students have been actively involved in all aspects of HRP.
As a result, a remarkable number have continued human rights work
after graduation, vastly improving people’s lives and conditions in the
larger world.
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Of course, generous financial support has been critically
important to the program. I especially would like to mention the Ford
Foundation and some of our own alumni: Joseph Flom, Rita and Gus
Hauser, Robert and Phyllis Henigson, Dan and Prudence Steiner, and
Matco Stoffel.

But even with such impressive showings by students, faculty, and
donors, this program is primarily the work of one great man. Henry
Steiner saw the need for this kind of program twenty years ago. The
program’s goals and principles and essential character are due to him.
The program has achieved what it has achieved because of him. The
Human Rights Program at Harvard Law School—this I promise and
guarantee to you—has a very exciting future. It has this future because
Henry founded and sustained it every single day.

At this point, I invite everyone to stand, except for you Henry,
and to raise their glasses, to toast the leader of Harvard Law School’s
Human Rights Program: the quite extraordinary Henry Steiner. To you
Henty, thanks from all of us.

I am now going to disturb the order of things, as initially set
down, and invite Makau Mutua to come up and present Henry with 2
gift. Professor Mutua was the Associate Director of the Human Rights
Program for many years and now runs his own human rights program
at SUNY Buffalo where he is a law professor.

Makau Mutua

Professor and Director

Human Rights Centet, Law School at SUNY Buffalo

This is an emotional moment for me, and I am reminded of a saying
by a man much wiser than I: “That when the wotld looks so difficult
and incomprehensible, remember that ideas begin from some home
neighborhood.” ‘

In 1984, I was a student at Harvard Law School at the inception
of the Human Rights Program. I recall the first class that I took with
Henry, and T remember the small number of students in that class;
thete were about ten of us. At that time, human rights wete not a
discipline in law school teaching. Over the years, the Human Rights
Program has expanded so tremendously; the number of alumni is just



overwhelming as the multitude in this room suggests. The wotk of the
program, the relentless support, vision, and development of it—with,
of course, the backing of exceptional deans such as Dean Kagan—has
nonetheless been in important part the work of Henry Steiner.

Henty is a personal friend. He was my teacher. He is my mentor,
and in some tespect, I would not be the person I am without his
support, leadership, guidance, and love. I would like to add that my
stoty is not unique; it is replicated hundreds of times. When I look at
the many human rights programs at law schools in this country and
abroad, I see the leading roles, including founders and directors,
played in many of them by HRP’s alumni. The same can be said for
NGOs. I think I speak for all of us who have been fortunate and
ptivileged to be Henry’s students and HRP alumni, that we are all in
some sense his mentees. Even for those of us who are skeptical about
human rights, I know that skepticism also came from Henry. He is a
man with a complex duality. He believes in the project of human
tights; yet on the other hand, Henry is a real teacher. He questions,
explotes, ctitiques, and doubts, but he never abandons the project.

I believe the best products to have passed through Henry’s classes
and HRP are these students, whether they have gone on to become
professors or activists who remember what he taught—that the
human rights project is, in fact, just that, a project. It is not the final
truth. It is a process of getting to the truth, which works at the
intersection between power and powerlessness.

I want to say to you, Henty, some former students and colleagues
have agreed to contribute one or two paragraphs about what you
meant to them and their careers. We compiled those reminiscences
into a book. Here is the book with over 100 entries. It is from our
hearts to yout heart, from the deepest sense of ourselves to you. I
would now like to present it to you.

Hernry Steiner

Professor, Foundet, and Director

Harvard Law School Human Rights Program

’m vety moved by Elena’s and Makau’s remarks and by this
wonderful book and welcome. Thank you all so much.



These are moments for me of keen pleasure in the sheer
exuberance and intellectual richness of this event. At the same time, I
feel a certain sadness, probably from an awareness that my past days
with the Human Rights Program are far more numerous than those
that lie ahead. Since I shall soon assume the status of professor
emetitus, the celebration holds the sense of departure. My rational side
argues that this parting holds great promise for HRP and me. I must
agree! Undeniably the program will profit from fresh and young
leadership infusing it with renewed energy and other ideas. I concur
with Elena Kagan’s view that HRP will enjoy a bright future at this
school, given high student demand for education in human rights, the
program’s achievements, and her enthusiastic support. For myself, I
look forward to upsetting established patterns and turning my life in
more vatied directions, some related to and some radically different
from the work of these two decades.

This celebration surely honots out program, including the superb
staffs that have been responsible these decades for so much of its
success. But it honors above all our alums, the people now making a
difference as academics and activists in the world of human rights.
The speeches, panels, and roundtable featured by this conference well
suit the celebration of a program committed to the exploration and
development of the human tights movement. My own remarks will
however break from this pattern. Given tonight’s circumstances, I
shall speak more petsonally, particularly about the reasons for my
engagement with HRP and about what HRP has meant for me.

For 18 of the last 20 years, I’ve offeted a seminar on human rights
research limited to ten students who sat in a close circle in my office.
They came from all over, connected to their fellow students by a
common belief or faith in human rights ideals and absotption in
human rights issues. Many brought with them painful histories—
young people caught up in violent conflict, members of minority
groups and women subjected to raw discrimination, political
opponents of brutal regimes, victims of systemic poverty. We devoted
the first three sessions to a half-hour self-exploration by all
participants seeking to explain why they were committing substantial



time and energy to human rights research. These were richly rewarding
expetiences for all of us, students and instructor.

Indeed, these narratives amounted to something of a tour of the
world’s principal human rights concerns. They suggested a common
sense of wrong and injustice, however diverse the described
experiences. Through the student presentations, I came to perceive
how an intense commitment to human rights and the public interest
often grew out of searing, sorrowful, personal experiences. Often
those experiences generated the broad themes explored in the 75-page
seminar papers. If not determining the students’ chosen concentration
and career, autobiography deeply influenced them in merging the
personal, political, moral, and intellectual.

My own narrative presentation to the seminar seemed to me tame
relative to the arresting histories of the students. I was not from a
developing state, not had I personally experienced in my own country
such phenomena as systemic violence, extreme governmental
repression, malign disctimination or poverty. Never had my writing or
conduct incurred risk of a brutal government reaction. In my years of
human rights work traveling to many countries, I always felt the gap
between the courage or initiative necessary for my own human rights
pursuits and the vastly greater courage and initiative required of those
I met who, sometimes at great risk, acted in more dangerous contexts
as advocate, protester, agent of radical change, and explorer of the
misery, abuse, and corruption in their own societies. They fascinated
me, drawing my deep admiration and respect. They were the kind of
people I wanted to know better, hence an incentive for my decision to
concentrate on human rights work

Several themes grew out of reflecdon for my own self-
presentation in the seminar. The first stemmed from my Jewish
ancestry. I reached some degtee of political awareness over the eatly
postwar years when the horror of the Holocaust together with the
war-related deaths of tens of millions others became broadly known.
My ethnic and religious identity to which a part of such catastrophes
was particularly relevant doubtless made it easier to empathize with
diverse individuals and groups at risk in many ways from their many
states and societies—as it had been trelevant eatlier in my academic



cateer when I did pro bono civil liberties work. The cardinal principles
of the human rights movement, none more fundamental than the
postulate of equal human dignity, readily became articles of faith. Over
the years, T have come to undetstand my own attraction to those
principles as stemming from a naturalist impulse, from a sense of their
essential foundation to any world that I wished to inhabit, rather than
from the elaborated theories of a Locke, Kant, Rawls ot others who
contributed so profoundly to a liberal tradition respectful of rights.

Another theme had to do with my consulting for a project in the
late 1960s to create a model for reforming legal education in Brazil,
which seemed necessary to nourish that country’s rapid economic
growth. Those 18 months of working with an Ametican colleague in
Rio de Janeiro to transmit our reform ideas to the Brazilians bore
some fruit but left several of us puzzled and frustrated. True, our
model informed by legal realism, the New Deal, and the American
pedagogic style in law faculties—labeled by Brazilians the método novo,
or new method—did produce better trained graduates to fill the
butgeoning positions in the rapidly expanding regulatory regimes,
businesses, and schools. But the new curticulum and method lacked 2
base of moral values from which to assess and critique the military
dictatorship of the petiod with its contempt of rights. I suspect that
my commitment to 2 human rights program was to some degree an
effort to repair that failure, to integrate political and moral ideals with
the dtive toward economic development, to bear in mind that training
only in technique and in methods of understanding and analysis could
equally well setve authoritarian or participatory and democratic paths
toward growth.

I should also note my keen sense by the 1980s that I needed a
change from teaching and writing in transnational law and torts. Partly
this was my search for a fresh intellectual challenge, partly for a
different kind of life embracing not only scholarship but also
engagement with an outside community that I respected, one shaped
and bound together by common goals and ideals. Academic life
imposes its solitude in research and writing. Perhaps I was attempting
some escape from that solitude through absorption in such a program
and movement and related scholatship. Perhaps I sought the company



of people 1 admited who were so different from me in identity,
background, and citcumstance. Surely my life has been the ticher for
my knowing so many of you.

Becoming associated and identified with this community and in
some modest way helping it develop have deepened my perceptions of
human rights, both through working with our foreign graduate
students and visiting fellows and through travels. Those travels have
yielded many instances of becoming aware in a fresh and striking way
of some ideas that I had long discussed in writing or class. Consider
one example related to the dilemmas of universalism and
particularism. In some ways, I think that contrast informs much of the
human rights movement. At the personal level, we are aware of the
complex relationships between one’s particular ethnic, religious, racial,
gender or other identity and one’s universal character as a human
being of equal dignity with all others. We see this drama played out at
a lower level today in many multicultural states in the competing pulls
of particular identities and national citizenship. At the societal level,
assertions of the universality of human rights—the official position of
the basic treaties and leading spokespeople and institutions for the
movement—collide ~with arguments for cultural relativism:
understanding rights as stemming from and imbedded in particular
cultures and thus lacking a “supracultural” or transcendent chatacter.
Imposing rights prominent in one political, moral, and cultural
system like liberal democracy on a radically different system of a
communitarian or theocratic chatacter, under the premise that rights
have universal validity, is simply (the counter argument goes)
imperialism in disguise.

Several years ago I visited Kuwait under a US program to lectute
about women’s right to vote, a hot topic at a time of pending
elections. The women were very divided, the men mostly opposed,
within the usual contrasts of traditon vs. modernity, small
communities vs. the city, religious vs. secular. The last talk was before
a university audience. In the first row sat some young women,
conservatively dressed and likely not on my side of the issue. One of
them, determined and articulate, put a straightforward question: Why
do you come to Kuwait to tell us to do what we cannot and should



not do? It would be wrong since against Allah’s commands, she
insisted, for her to vote. I assured het of our common belief that any
effort to force her to vote would be wrong. Indeed it would constitute
a violation of her human tights. But why, I asked her, could she not
abstain from the vote while accepting that other Kuwaiti women
understood Islam differently, as indeed did several other Sunni states
and even the Shia theocracy across the Gulf? Why should the
understanding that she and many Kuwaitis deeply held lead them to
deny others in her country a different understanding on a matter
posing fundamental issues of right? Their exercise of the ballot would
not interfere with her abstention. Was this not an occasion for
individual choice on such controverted issues? She looked at me in
deep astonishment. “It is not a question of choice,” she said, “but 2
question of Allah’s will. There is no choice.”

I felt that our conversation in that public setting could go no
further, that we had cut to basic and contradictory postulates and
convictions. This indeed was an instance of the particular rejecting the
asserted universal. But could that characterization of our conversation
be understood as itself ethnocentric and particular? Pethaps my
interlocutor believed that her view exptressed a universal and eternal
command of God, whereas mine spoke to an aberration of several
centuries, Western liberalism tied to capitalism and democracy and
committed to notions of individual choice. Moreovet, how should I
respond to her query about why I had come to Kuwait? After all, it
was cleat to her as it perhaps may be to some of you that I am neither
a woman, nor Arab, nor Muslim. What then was my mandate ot
authority to urge change in het tradition and belief? Pethaps the
answer lay within the human rights system, in its abhorrence of any
particularity or specific identity in its articulation of rights. The rights
declared and the conduct prohibited in the basic treaties use the
language of “everyone,” or “no person,” drawing only the rare
distinction between categories of human beings. Perhaps I lectured as
an abstract human being, purged of any particular identity, speaking to
equally abstract human beings, a carrier of the gospel, a missionary for
a common humanity.



Through such expetiences and indeed in all its manifestations,
human rights work has given me a remarkable two decades. I am
sometimes stunned by the movement’s audacity, its transformative
ambition and the uncompromising reach of its ideals into so diverse,
factious, and often ugly wotld. We are all aware of its internal
dilemmas and contradictions. We know that even in its norms and the
understanding of its ideals, the movement has changed considerably
over six decades and will undoubtedly continue to do so. We have
different “takes” among us on some issues ot concepts. We perceive
its fragility, mistakes, failures and the hypoctisy of both states and
many of its own organizations. But we are also awate that despite the
movement’s youth, its notms and institutions have implanted a new
discoutse and set of ideas in our wotld. It has played important roles
in some stunning successes. It continues to push and change ideas and
ideals. It will not go away. So we continue, realists in our appreciation
of the power and powers against us including the base aspects of our
own human nature, but idealists and believers in our cause.

The universities play their role. Over these two decades, programs
like ours have become not quite a commonplace, but ever more
common. They too will not go away. I mull a lot about their fututre
ditections. Even while enjoying this 20% anniversary, I must confess to
gnawing worties about our 50%. There are so many vexing questions.
Where, for example, should it be held? Given tonight’s audience, no
law school room will suffice. Must HRP rent a coliseum to
accommodate the numbers? It will surely be a grand event. I expect to
be there, and hope to see all of you!
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PART IT: EXPLORING HUMAN RIGHTS ISSUES
PRINCIPAL SPEAKERS

Irene Khan

Secretaty General, Amnesty International

When T came to Harvard Law School in 1978, there was no Human
Rights Program. Human rights were still in the process of becoming a
respectable area of study for budding lawyers. However, the writing
was on the wall. Just the year before, in 1977, the Nobel Peace Prize
was awarded to Amnesty International, and in that same year, in 1978,
Human Rights Watch (HRW) was created. These were acts of great
courage at that time. The Nobel Peace Prize probably saved Amnesty
International (AI) from attack and annihilation by the British
government, which was vety angry about Al’s work in Rhodesia. Our
office in London was regulatly broken into, our staff was harassed,
volunteers threatened, and a smear campaign launched against Peter
Benenson, Al’s founder, to the extent that Al seriously considered
relocating to Sweden.

We were seen as subversives—and there are, of course, still too
many parts of the world where human rights activists ate seen as
subversives. And, from one point of view, human rights activists are
subversives agitating for change. We challenge the absolute power of
the sovereign state and work to make governments accountable to
international scrutiny. We believe in a world in which the powerful
and the powerless have equal rights and equal protection, a wotld that
is safe and fair not only for the privileged but also for the poor.

History has shown repeatedly—from Menacham Begin to Nelson
Mandela—that subversives can become respectable citizens. And
that’s exactly what has happened to human rights groups. Today, there
is an explosion of human rights NGOs, at the international, national,
and local levels. Using a range of tools, based on investigative
research, the techniques of naming and shaming, the power of astute
lobbying and media work, they have become powerful playets on the
international human rights stage. Some feel perhaps too powerful.
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But most would accept that it is thanks to NGO pressure that
governments can no longer hide behind the cloak of sovereignty and
avoid international scrutiny of their human rights record. It is thanks
to NGO lobbying that the Universal Declaration of Human Rights has
spawned a plethora of treaties and laws that, for instance, outlaw
torture, abolish the death penalty, and recognize women’s equality and
children’s rights. The number of human rights treaties, ratifications,
and declarations continues to grow. The UN has appointed an official
champion of human tights in the High Commissioner for Human
Rights and set up an elaborate system of mechanisms and procedures
to scrutinize state behavior on human rights.

The human rights movement—international and national—played
a major role in disbanding apartheid in South Africa and the
development of democratic governments in Latin America, Eastern
Europe, and parts of Africa and Asia. From Peru to Pakistan, from
Brazil to Bulgaria, governments have adopted laws, set up national
human rights institutions, or introduced constitutional provisions
incorporating fundamental principles of human rights and made
human rights education a part of the curriculum.

In many parts of the world, such as Latin America, we see the tide
turn against impunity. Judge Navi Pillay and her fellow panelists spoke
of achievements in international criminal justice, not least the
International Criminal Court, as a beacon of hope for those who have
suffered egregious human rights crimes. Michael Ignatieff describes
human rights as the “dominant moral vocabulary in foreign affairs.”
Reed Brody calls it “one of the wotld’s dominant ideologies.”? There
is little doubt that, for better or worse, human rights are increasingly
becoming the vocabulary of other movements—women’s movements
captured the human rights agenda at the 1993 World Conference on
Human Rights in Vienna. Development organizations speak of a
rights-based approach to development. Indigenous peoples, landless

! Michael Ignateff, “Is the Human Rights Era Ending?” New York Times,
Section A, Page 25, February 5, 2002.

2 Reed Brody, “Right Side Up: Reflections on the Last T'wenty-Five Years of
the Human Rights Movement,” Human Rights and Armed Conflict, Human
Rights Watch, World Report 2004, January 2004.
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peasants, and the disabled are all plotting their own place in the
landscape of human rights. It is not a bad list for half a century
consideting what went on in the previous half. But we should not get
cartied away with that list because a dark reality of unfinished
business, half truths, and ineffective outcomes lies behind it.

Just a month ago, I was in Darfur. In Camp Riyad, which looks
like the wotst kind of urban slum, with blue plastic sheeting on sticks
ptoviding shelter from the hot desert sun and piles of garbage
everywhere, I sat in the sand with a group of women. Zainab, one of
the women, told me her village had been attacked by uniformed men
and bombed from the air as well. So many men had been killed that
there were no men left to bury the dead. She, together with her friend
now sitting next to her, had buried seven men. When the women
lacked the strength to buty any more, they put the bodies under a
shelter. But the Janjaweed came that night and burnt the shelter. She
kept repeating two words, “hunger and thirst, hunger and thirst;” that
is all she and the other survivors, who walked for 60 days until they
teached the camp, could think about. Zainab has lost everyone and
everything except her grandchildren, and she is too scared to return
home ot even to step out of the camp. These were simple, rural folk.
They did not understand human rights; they had no expectations of
me as a human rights activist. They were just happy to unburden their
sadness, even to a stranger who did not understand their language.

But I was burdened by my own guilt, angered by my own
impotence. Eatlier that week, I had seen the site of the destroyed
African villages whete grass is now sprouting and Arab nomadic tribes
are grazing camel. T had seen village after village abandoned, a few
broken pots and a child’s shoe lying on the ground as a poignant
reminder of the panic of the people who had fled. What could AI do?
Name and shame the government? We have been vociferous in
denunciation and vigorous in our discussions with the ministers in
Khartoum, but the killings and displacement continue. Lobby the UN?
1 met recently with Kofi Annan and pressed on him the urgency of
deploying the African Union monitors. He agreed, but both of us
know that it will be weeks, if not months, before anyone is on the
ground. Even then, their impact remains unknown.

13



Recently, I testified before the Human Rights Committee of the
US Congtess. The Congressmen and women listened attentively. For
them, the answer is simple: They see it as genocide. But they could not
tell me what action should follow that labeling. They remained silent
when I asked that if they believe it is genocide, shouldn’t the UN
Security Council refer the case to the International Criminal Court
(ICC)? How could they say anything given the US administration’s
blind opposition to the ICC? The word “genocide” seems as
meaningless to me as human rights do to Zainab.

The truth is that, as 2 human rights NGO, Al has managed to put
human rights on the international and national agendas, but these
agendas have not always translated into action. NGOs have failed to
galvanize massive public outrage that could bring about that action.
There is a dangerous disconnect between rhetoric and reality, a gap
between our influence and out impact, and if we do not close that gap,
our credibility as human tights advocates could be undermined.

Human rights embody common values of human decency and
dignity, equality and justice. As such they are the basis of our common
security, but, now, in the name of security, they are being attacked and
eroded. Human rights are based on universal standards and legally
binding treaties, but these instruments are now being flouted with
impunity and audacity. Human rights are protected and promoted by
the international community of states through the United Nations, but
that system seems unable to hold states to account. Not surprisingly,
Michael Ignatieff asks, “Is the human rights era over?” David
Kennedy sees the international human rights movement as “Part of
the Problem?” Makau Mutua scorns human rights activists as self-
appointed saviors who feel good but do not necessarily do good.

As T struggle to make my own organization more effective and
accountable, there are times when I am tempted to agree with Michael,
David, and Makau, but thankfully, more often than not, I disagree
with them. We are living through tough times, and there is a crisis of
faith in the value of human rights among our friends as well as our
foes and a crisis of governance in the systems—governmental and
non-governmental—that are supposed to uphold human rights.
Dramatic changes are needed, not only in the human rights system,

14



but in the way in which human rights NGOs operate so that we can
bring about those changes. But I am convinced that our optimism, our
creativity, and our resilience will prevail, that human rights NGOs will
once again recapture their subversive spirit—their spirit of challenge
and change—and rejuvenate the struggle for human rights.

Our struggle will be defined by how we tackle two of the biggest
challenges of our times—the fight against terrorism and the fight for
economic, social, and cultural rights.

In May, Al released its annual report, which stated that there had
not been such sustained attack on the human rights framework since
the Universal Declaration of Human Rights was adopted. We were
immediately attacked. What about Pol Pot? Gulags in the Soviet
Union? The dictatorships in Latin America? Apartheid in South
Africa? But our critics missed the point. We are not speaking of
atrocities committed by individual dictators. What is new is the attack
on the framework—the body of values, principles, laws, and standards
—on the Convention against Torture, the Geneva Conventions, the
International Criminal Court, and the UN Charter itself.

Although President Bush said that “this new paradigm . . .
requires new thinking,” what we see emerging are old abuses: denial of
habeas corpus, detention without charge or trial, official commentary
on the presumed guilt of detainees, unfair trial use of incommunicado
and secret detention, sanctioning of harsh interrogation techniques,
and torture. In 1973, Al published its first report on torture in which it
found that: “Torture thrives on secrecy and impunity. Torture rears its
head when the legal barriers against it are barred. Torture feeds on
disctimination and fear. Torture gains ground when official
condemnation of it is less than absolute.”® The pictures from Abu
Ghraib show that what was true thirty years ago remains true today.

In 1973, Al wrote that “those who consciously justify torture
.. . rely essentially on the philosophic argument of a lesser evil for a
greater good. They reinforce this with an appeal to the doctrine of
necessity. . . .”* In January 2004, the US authorities cited military
necessity to refuse the International Committee of the Red Cross

3 Amunesty International, Report on Torture, 1973.
4 Ibid.
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access to eight detainees in Abu Ghraib, who were later alleged to
have been tortured. I have been on radio shows with Alan Dershowitz
when he has propounded his ticking bomb story to justify judicial
sanction of torture. Thirty years ago, Al wrote: “History shows that
torture is never limited to §ust once’ . . . As soon as its use is
permitted once, as for example in one of the extreme circumstances
like a bomb, it is logical to use it on people who might plant bombs, or
on people who might think of planting bombs, ot on people who
defend the kind of people who might think of planting bombs. . . .
In the end, the absolute prohibition of torture and cruel, inhumane
and degrading treatment rests on moral grounds. Torture is the
ultimate corruption of humanity.

But while human rights groups may have prevented some damage
to the fabric of human rights, we have not had unqualified success. On
the contrary, the trend is bucking human rights in almost every
country from Australia to Zimbabwe. Public passivity to the war on
terror is the single most powerful indictment of the failute of human
rights NGOs today. This is particularly bad when viewed through
public opinion in Western countties from which latge NGOs like Al
and HRW normally draw most of their support. This is why we need
to ask: Where have we gone wrong and how do we put it right?

The second major challenge for human rights NGOs is the issue
of economic and social rights and how we confront the battle against
poverty and growing inequity. Although the Universal Declaration of
Human Rights integrates all human rights without hierarchy, during
the Cold War, ideological differences meant that Western
governments championed civil and political rights and the socialist
bloc promoted economic and social rights. Rooted in the West or
under Western influence, most NGOs picked up that same bias,
neglecting, marginalizing, sometimes even contesting these rights, and
that remains true to this day.

AT would be the first to admit its role in the gross neglect. For
forty years, we worked on a limited range of civil and political rights. It
was only in 2001 that Al members expanded the mandate to include

5 Ibid.
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wotk on economic, social, and cultural rights. Many more human
tights NGOs have picked up these rights, working with other
development organizations or on their own, contributing to the
elaboration of the rights, taking cases to court to test their
justiciability, and promoting greater accountability of governments and
cotporate actors. But what is being done is clearly not enough.

Mote than a billion people out of a global population of six billion
live on less than $1 a day. More than 3,000 African children die of
malaria every day, over three times the number of people killed as a
. direct result of armed conflict. Over half the population of Africa
lacks access to life-saving drugs, and only 50,000 of the 26 million
people infected with HIV/AIDS in Africa have access to the health
care and the medicine they need.

Should human rights NGOs tackle these issues? How should they
do it? Neo-liberals would say no because they dispute the very
existence of economic rights. Some human rights NGOs would say
that international human rights NGOs should work on only those
economic, social, and cultural rights violations that are discriminatory
and arbitrary because here the state can be held to account, and we can
use our traditional tools of naming and shaming. But this approach
would leave us silent on many of the egregious denials of these rights.
Professor David Kennedy would say that the human rights movement
is structurally ill-suited to this task because it is not in the business of
distributive justice, yet the fulfillment of economic, social, and cultural
tights requires an approach based on distributive justice. The human
tights movement looks at abuse—and not the causes.

There are others who would say that these rights concern
resources and require skills that human rights NGOs know nothing
about and should stay out of. I believe that is really a red herring. One
of the most costly rights is the right to a fair trial. Has that ever
stopped us from making recommendations to improve the ctiminal
justice system? The denial of economic, social, and cultural rights as
much as civil and political rights is the root of most human suffering
in the wotld. If we turn our back on that suffering or say that a human
tights response has no place in alleviating that suffering, then human
tights as well as the human rights NGOs will have no meaning for the
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vast majority of the world’s population. We will remain truly what
Makau Mutua says we ate: an elitist bunch working for the rights of
the elite—those who cannot read the newspaper of their choice rather
than those who cannot go to school. If we fail in our work on
economic, social, and cultural tights, we will also fail in our work on
terrorism and human rights. And let us remember Kofi Annan’s
wotds: “We now see, with chilling clarity, that 2 wotld where many
millions of people endure brutal oppression and extreme misery will
never be fully secure, even for its most privileged inhabitants.”
Working on economic, social, and cultural rights will require a
whole new approach for human tights NGOs. We must redefine
equality not simply as the absence of discrimination but more
substantively, as Amartya Sen has done, as equalizing capabilities (the
unequal distribution of public goods to benefit the weakest members
of society). We must review the notion of responsibility for human
rights abuses to extend beyond the national state to multinational
cotpotate and financial actors and, in some cases, to third states.
Economic globalization and the war on terror are changing the
agenda and actots of human rights NGOs more profoundly than we
might have thought at first glance. That change means that we must
also change our apptoach, alliances, and, last but not least, our own
accountability. Let us quickly summarize the key issues for change and
challenge. They ate actors, approaches, alliances, and accountability.
On actors, whether in the context of tetrotism or globalization of
international relations, the nature of the state is changing. Sovereignty
is shifting upwards to international organizations like the World Trade
Organization ot to supranational entities like the European Union.
Some of the shift is informal in the case of corporations or
international financial institutions (IFIs) or insidious in the case of
armed groups or terrotists. Yet the state is central to the delivery of
human rights. As human tights activists, we must work with
governments and the UN to define what Robert Archer has called a
“human rights vision of the state”—in other words, identify what only
the state can do to deliver human rights and lobby for its fulfillment.

6 Kofi Annan, Address to the General Assembly, September 23, 2003.

18



The state’s accountability cannot be limited to the public sector but
also to private action; one in three women is a victim of violence,
mostly at the hands of their partners.

Furthermore, we must work to strengthen the accountability of
armed groups and terrorist groups. Al has worked on violence by
armed groups like the Revolutionary Armed Forces of Colombia and
the Liberadon Tigers of Tamil Eelam. But we have avoided the term
“terrorism” because of governments’ political motivation in labeling
some instances of violence as terrorism and not others. But we cannot
expect to address the war on terror by continuing to avoid defining
the problem. We must begin to look at the international and regional
standard-setting exercise around terrorism that is taking place
sometimes totally divorced from human rights concerns. There will be
political hurdles. Terrorism, like other forms of armed violence, has
intractable, complex causes and cannot be reduced to a simple duality
of good and evil on which human rights activism is based. There will
be controversial debates within the human rights movement as to
whethet we ate succumbing to the government agenda, and we must
recognize that we will be vulnerable to manipulation by governments.

Moteover we must ensute that there is a framework for
transnational accountability of corporate and financial actors.
Globalization affects human tights transnationally and may need to
address transnational responsibilities. Otherwise how do we handle the
denial of economic, social, and cultural rights arising from external
debt ot structural adjustment or international trade agreements? The
approach to accountability is voluntary, but there are limits to
voluntary schemes and tresistance to legally binding ones. Companies
and IFIs in a globalized economy wield huge responsibility, and we
must not allow an accountability gap to open. The UN Norms for
Business provide an opportunity to gradually build a framework of
human rights standards for companies.

Finally, we must be aware that in the vacuum of sovereignty,
traditional or religious authorities are stepping in or emerging as
powerful actors, leading sometimes to a state within a state: clan
leaders in Somalia, Moqtada al-Sadr types in Iraq, or warlords in
Afghanistan. Again, we need to be mindful of the state’s role.
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" On approaches, we must review the tools and methods of our
work. New actors and issues demand new approaches. For instance, in
the context of terrorism, how do we influence their behavior? Naming
and shaming is unlikely to work. We need to investigate and expose
those who fund the terrorist groups and bring pressure to bear on
them. We need to reach out to communities where the terrorists find
their support. Hopefully, through this more comprehensive approach,
we can mobilize better grass roots support for our work to preserve
human rights while promoting security.

When it comes to economic, social, and cultural rights, we will
need a new approach analyzing the progressive fulfillment of these
rights. Again, naming and shaming may be less effective than, for
instance, mass mobilization, engaging in litigation, pressing for broad
national plans, and providing technical assistance. Rescuing individuals
is not enough. We are talking about changing systems. Women’s rights
bring a new dimension. Not just private and public but also economic
and political arrangements cannot be left unchallenged. The real issue
with women’s tights is a question of power.

Another aspect of new approaches of work is that, as more and
more governments and societies accept the concept of human fights,
naming and shaming become less useful. The approach towards the
Turkish government that is keen to deliver human rights in
anticipation of its admission to the EU must be quite different from
the approach to the Sudanese government that is in denial of its
human rights violations. As human rights NGOs, we will increasingly
find ourselves having to use a range of approaches and tools,
sometimes working within the system, sometimes outside.

Thirdly, on alliances, NGOs are also changing. With the growth of
different layers, there ate NGOs that wotk at different levels, locally
and globally, as well as those that work internationally but not
necessarily globally. What is the role of global solidatity when most
human rights abuses are local? How do we promote the notion that
human rights abuse anywhere is the concern of people everywhere
without creating a culture of impetialist advocacy? The key here is to
build capacity of local NGOs and empower and maximize the synergy,
based on partnerships and coalitions, between the local and global.
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The future of NGOs is not only institutions but networks. For
example, Amnesty International’s Stop Violence Against Women
campaign is genuinely global, involving both the North and South, and
involves working on one’s own country and others and working with
women’s NGOs. It has led to change within Al as well.

With regard to the accountability and legitimacy of NGOs
themselves, we recognize that responsibility and accountability comes
with power. Under increased scrutiny, we must apply to ourselves the
same as we expect from others. For Al, which is a democratic
movement, internal accountability is strong although tensions between
staff and volunteers always exist. However, for us, the challenge is
external accountability. Thete are two theories of accountability. First,
there is performance accountability. We will be judged by our results.
But how good ate advocacy NGOs at evaluation? Second is voice
accountability. Whom do we represent? The middle-class human
tights elite ot a broader constituency? This is why our Stop Violence
Against Women campaign is also accompanied by an internal
accountability plan. There are several layers of accountability: to
members and supporters, to donots, to those who suffer human rights
violations, and to other human rights organizations. It is an evolving
area and one that will grow, given NGO Watch and the neo-right
pressure of NGOs.

At Harvard Law School, the tendency is to talk about human
tights as law. But in practice, human rights are also about voice—not
text. It is about the lived expetience; it is about galvanizing peoples’
imagination and enetgy. It is about putting morals over law; it is about
values over systems. Most importantly it is about people—the people
who care, who are passionate, angry, and optimistic. We are
subversives to governments that fear human rights. But to people who
are struggling to win those rights, as Peter Rosenblum the eternal
optimist said, we are “hope mongers.”

To close, I recall the stoty of the Israeli man who lost a family
member in 2 bombing and said, “I could have made my grief a tool for
revenge, but I decided to make it a platform for change.” And he
founded the forum for bereaved families. “It is better to light a candle
than curse the darkness.”
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Navi Pillay

Judge, International Criminal Court

A basic human right is the right to justice. I will speak on the subject
of international criminal justice from the perspective of an insider, that
is, as trial judge for eight-and-a-half years and president for four years
of the International Criminal Tribunal for Rwanda (ICTR) and now as
judge of the International Criminal Court (ICC).

At the outset, it must be acknowledged that international justice
entails 2 multi-faceted approach. In fostering democratic governance
and promoting access to justice and human rights, we must recognize
the critical link between the tule of law and poverty-eradication,
human rights, and sustainable development. As emphasized in the
report of the UN Secretary General:

Any effective and sustainable justice reform program must be
comprehensive and integrated and at the same time driven by the
needs and capacities of national stakeholders and their meaningful
participation including justice sector officials, civil society, traditional
leaders, women and minorities.!

The report is an outcome of the heightened awareness in policy
and human rights citcles of the importance of establishing the rule of
law in securing international peace and stability. Establishing equitable
justice and respect for human rights is pivotal to peace-building and
reconstruction in the aftermath of conflict. An end to impunity by
holding those accountable for serious crimes against humanity is a
critical component of equitable justice as failure to address impunity
jeopardizes the prospects of achieving sustainable peace and
development and increases the risk of a resurgence of violent conflict.
Such failure undermines respect for the rule of law and the entire
criminal justice system.

In my lifetime, the world of international relations has changed
radically. Public and ptivate international law as I and those of my
generation knew it has acquired new labels: intetnational criminal law,
international humanitarian law, and international human rights law. It
will not surprise anyone that they have a great deal in common, that is,

1 Report of the Sectetary General, “The Rule of Law and Transitional Justice
in Conflict and Post-Conflict Societies,” UN S/2004/616, August 3, 2004.
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universal principles recognizable by anyone exercising reason. When
great conflicts fought by societies ruled by a system of law have ended,
tecourse to the apparatus of law to judge the conduct of defeated
leaders has been tempting. Reaching its apotheosis at Nuremberg and
Tokyo in 1945, judicial power backed by punishment was exercised for
the first time on behalf of the international community. International
criminal justice lay dormant for the next half-century until the UN
created the ad hoc tribunals for the former Yugoslavia in 1993 and the
ICTR in 1994. These were followed, in 2002, by the establishment of
the ICC for the prosecution of genocide, crimes against humanity, and
othet setious violations of international humanitarian law.

It would be true to say that the last ten years have seen more rapid
growth in the international rule of law than at any time since the
inception of the Nuremberg Tribunal. Some might say that the pace
mitrots the same slow development of common law itself within
national boundaries. International law increasingly plays a role in
shaping state policy and domestic law in advancing protection of
human rights. If we add the growth of international criminal law and
its emphasis on the criminal responsibility of the individual to this
trend, the pictute is clear. The tole of the individual as a subject and
object of international law is unassailable. Setious crimes have been
brought within the reach of international law along with an acceptance
of the notion that individual accountability is integral to the
maintenance of intetnational peace. In the last few years, the
effectiveness and utility of the tribunals for the former Yugoslavia and
Rwanda as well as the hybrid courts for East Timor, Kosovo, and
Sierta Leone have come under critical scrutiny, particularly in the
context of ongoing armed conflicts, wars, and terrorist attacks.

The role of the tribunals as credible, efficient mechanisms for
dispensing justice in post-conflict societies and aiding reconciliation
has been questioned in light of their excessive cost, long delays, and
small dockets. Showing symptoms of tribunal fatigue, some states
want to abandon international criminal justice altogether. As judges,
we do not use the public domain to ventilate our expectations;
however, judges’ concerns and their requests for intervention have
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been well-documented in the annual reports submitted to the UN
Secutity Council and General Assembly by the tribunal presidents.

The court transcripts ate also a record of the difficulties
experienced by the defendants, defense, prosecution, and witnesses:
lack of administrative support and resources, bureaucratic and
logistical impediments to holding trials expeditiously in remote ateas,
and partial, inconsistent state cooperation. These documents are a
public record of how things could have been done differently. An
obvious concern expressed by judges was the possible violation of the
rights of defendants held in detention over lengthy periods without
the prospect of their trial commencing within 2 reasonable time.

I echo what Justice Jackson of the Nuremberg Court said when
he acknowledged, at the conclusion of the Nuremberg Trial, that
“Many mistakes have been made and many inadequacies must be
confessed [but T am] consoled by the fact that in proceedings of this
novelty, errors and missteps may also be instructive to the future.”
Let me take the opportunity to highlight some of these concerns.

First, the ad hoc tribunals wete unwieldy bureaucratic structures
comprising three independent organs. The registrar was in charge of
administrative and financial matters and was accountable to the UN
Secretary General, not to the tribunal’s president. The procedures
followed by the Registry were faithful to UN practice but were not
adapted for law courts or to facilitate fair and expeditious trials. The
independent functioning of the Office of the Prosecutor to investigate
cases and recruit staff was hampered by the Registry’s control over
allocation of resources and personnel. The notion of the independence
of judges and prosecutor also did not sit well. All three ICTY
prosecutors—Richard Goldstone, Louise Arbour, and Carla Del
Ponte—were discouraged from indicting Karadzic, Mladic, and
Milosevic by certain member states that wete holding peace talks with
these individuals. This failing was tacitly recognized in the ICC’s
structure, which is not 2 UN otgan, but falls under the supetvision of
the Assembly of State Parties. Article 42 of the Rome Statute
establishes the prosecutor’s independence as a separate organ of the

2 Report of Robert H. Jackson, US Representative to the International
Conference on Military Trials, London 1945, p. 440.
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court with full authotity over management and administration of his
office. Article 43 provides for the Registry to carry out the non-judicial
aspects of the administration and servicing of the court and stipulates
that the registrar shall exercise the functions under the tribunal
president’s authority.

Second, there was little or no planning and backup for the
physical establishment of the a4 hocs. The acquisition of premises and
host agreements were negotiated long after the judges were elected.
The first courtroom was only ready two years after the tribunals were
established. The ICTY began its first trial three years after its creation.
Judge Cassese, the first ICTY president, told me that he had to get on
his bicycle and scout around the Nethetlands in search of a suitable
detention facility. A change of prosecutor also delayed the start of
investigations at the ICTY for at least eight months. In the ICTR, the
judges were not put in office for an entire year after their election by
the UN General Assembly, and, at one stage, as a consequence of the
US withholding contributions, there was a freeze on funds to the
detriment of the tribunals. In November 1995, I confirmed the first
indictment in a hotel room using a borrowed typewtiter, since
premises fot the court had yet to be negotiated.

Another example of insufficient independence concerns the
Rwandan authorities’ objections to the appointment of Louise Arbour
as prosecutor. She was denied entry into Rwanda. Until the impasse
was resolved, investigations stalled. Ttials often came to a standstill
when the government called a boycott of the ICTR and refused to
allow witnesses to travel to the court or obstructed the prosecutor’s
access to sites. This was done when the prosecutor began to
investigate the involvement of the pro-RPF government in the
genocide. The fact that cooperation agreements had not been entered
into between the UN, Rwanda, and neighboring states worked to the
disadvantage of the prosecutor.

With more foresight, the ICC set up an advance task force, six
months ptiot to the election of the judges, to get the court ready.
Premises, facilities, resources, and necessary policies and relationship
agreements wete planned ahead. Only recently, the ICC signed
Memorandums of Understanding on Privileges and Immunities with
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Uganda and the Democratic Republic of Congo that will enable the
prosecutor to conduct unimpeded investigations inside those
countries. The three otgans of the ICC, that is, the chambers,
prosecutor, and registry, cooperate as one tribunal. With flexibility
over practices and procedures, and under judicial supervision, the
work of the court has proceeded smoothly and efficiently so far.

Third, the trdbunals have proved to be very costly, prompting
some states to call for their closure. Of coutse, this begs the question
as to why the costs had not been anticipated and appropriated. The
expenses are indeed high. At the rate of $100 million per annum for
each tribunal, the cost amounts to 10 petrcent of the entire UN budget,
which is not seen as justified by the small number of cases completed.
However, it must be noted that the cost of justice is much cheaper
than wat. The point was made by Jordan’s ambassador to the Security
Council who is also president of the Assembly of State Parties. “With
an international community prepared to spend almost one trillion US
dollats a year on weapons—that histotic companion to war—how can
we say that anything we have spent thus far on justice, the surest
companion of peace, is too expensive?” he asked, pointing out that the
amount spent annually to prosecute those responsible for war crimes
in former Yugoslavia is less than one-twentieth of what the UN paid
annually during the war for peacekeeping.?

Fourth, the remoteness of the seat of the courts to the crime
scenes not only deprived victims of access to the trials but placed
considerable additional burdens and cost on investigations, attests,
and transfers, and travel of witnesses, counsel, and staff. The ICTR
was further challenged by its situation in the hardship region of
Arusha, Tanzania.

Let me briefly describe the conditions we worked under. Imagine
how you would have functioned under similar circumstances. In the
first months, we did not have a bank account and were paid in bank
notes flown in from Nairobi. There were frequent water shortages and
power fluctuations, a single telephone line, only very basic food and

3 Prince Zeid Al Hussein quoted in Edith M. Lederer, “Security Council Told
to Stop Complaining About High Cost of War Crimes Tribunals,” Associated
Press, October 7, 2004.
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health supplies. We lost many staff to malaria, typhoid, and road
accidents on the unlit dirt roads. Unlike in The Hague, 2 detention
center had to be constructed before detainees could be received, and a
conference building was revamped for court premises. I was once
quoted in the local press as having to read briefs by candle light. On
one occasion, I complained to a judge about having to take cold
showers for an entire week because we lacked heating. He replied,
“You have water. I haven’t had water for a whole week.”

All the windows in our offices and the courtrooms were removed
and replaced by brick walls, appatently out of secutity concerns. But
apart from a tiny vent, no provision was made for fresh air or air-
conditioning. We judges wrote three unanswetred letters to then-
Secretary General Boutros Boutros Ghali asking “Please, may we have
windows?” It was not until our fifth year at the tribunal that the
windows were finally replaced.

The ICTR’s slow progress and small number of cases completed
made press without reference to these realides. Six judges, sitting three
to a chamber and heating one case each, extending on average for one
year, cannot hope to cope with the cases of more than 50 persons
awaiting trials. The number of judges was increased to nine in the
second year and proved woefully inadequate. The ICTY successfully
tequested ad /ltem judges and the new complement of 18 judges
enabled them to finish more cases. A similar request made shortly
thereafter by me, as president of the ICTR, to the Security Council,
but was not placed on the agenda for 18 months, when nine ad liten
judges came on board and the pace of trials improved.

The ICC begins its work with 18 judges and will thus hopefully
citcumvent the unworkable situation in which the ICTR found itself.
While there is no question that the ad Aoc tribunals have both been
slow and expensive, it is also widely acknowledged that they improved
over time as systems developed. Each of the tribunals is beginning to
find its stride now, just in time for the completion strategy. This is
inherently inefficient, and this inefficiency is addressed by the creation
of the permanent ICC. The rejection of the ICC by certain
governments has resulted in the creation of at least one ad hoc tribunal
to try a former head of state. That is not efficient.

27



The ICC is a wholesale improvement in the administration of
international justice. It is incotrect to say that the ICC judges are
unaccountable.* The judges are bound by the Rome Statute and Rules
and under Articles 46 and 47 are accountable to the Assembly of State
parties, which has the statutory power to discipline judges including
temoval from office. The Rome Statute’s preamble makes clear that it
is the duty of every state to exercise its criminal jurisdiction over those
responsible for international ctimes. The court does not have universal
jurisdiction. The court will only act when states are unwilling or unable
to bting transgressors to justice; this principle is known as
complementarity. States retain the primary role in punishing even the
ctimes over which the court has jurisdiction. Described as most
serious, they are genocide, crimes against humanity, and war crimes.

In an ideal world, all states would include the ICC crimes in their
domestic laws and subsequently investigate and prosecute these
crimes. Indeed, a benefit of the ICC’s creation, even before the
beginning of its opetations, has been the reinforcement by a number
of states of their domestic legislation. If all national systems had
approptiate legislation prohibiting the crimes within the ICC’s
jutisdiction and acted to enfotce these laws, the ICC would never need
to hear a single case. As the Chief Justice of the Philippines stated:

We should have all learned the lessons by now that when we
refuse to abide by a legal order, we make ourselves vulnerable
to the onslaught of lawlessness and stand unprotected to bear
the brunt of its devastating winds. . . . The surest guarantee
that our soldiers and men are not indicted before the court is
not to refuse to recognize its jurisdiction but to see to it that
out soldiers and men always act above suspicion in full and
unqualified compliance with Law’s demands.>

4 During the ptresidential debate of September 30, 2004, US President George
W. Bush stated that he was opposed to US diplomats and troops being tried
before the ICC as the judges wete foreign and unaccountable.

5 Philippine Chief Justce Hilario Davide, junior, speaking at the Seventh
International Conference on Human Rights, at Pasig City, Manila,
Philippines, October 11, 2004.

28



During the negotiations leading to the Rome Statute, one concern
was that the court could be “politicized.” But there is a high threshold
before crimes can be brought before the ICC, including the gravity of
the offence, that is, the most serious crimes of international concerns,
and meeting the criteria of the specified contextual elements. The
court’s jurisdiction over persons is limited to nationals of a state that
has ratified the statute or in whose tertitory the crime occutred.

Many safeguards are built into the statute against abuse. The
prosecutor is subject to checks and balances. The pre-trial chamber
must be approached for authorization to begin investigations proprio
motu. State parties and states that would normally exercise jurisdiction
over the crimes concerned have a right to be notified once the
prosecutor initiates an investigation. States can also be heard before
the pre-trial, trial, and appeal chambers. Therefore we can say with
confidence that the Rome Statute does not allow the court to proceed
on the basis of sputious, politicized charges. The court’s proceedings
are grounded on the principles of independence, impartiality, and
fairness.

It follows from the characterization “most setious crimes” that
the intention is to investigate those most responsible. “Who gets
charged?” is a question that atises out of the expetience of the ad hoc
tribunals. The first judgments of each tribunal were directed at Dusko
Tadic, a low-level camp guard, and Jean Paul Akayesu, mayor of a
small Rwandan town called Taba. Do these individuals really represent
the type of defendant who should be tried by an international tribunal?
Nuremberg was a trial of the top brass—the military, political, and
other leaders. There were no defendants comparable to Tadic and
Akayesu. How did it happen that the international tribunals became
the forum for the trials of what the press calls “small fish?”

Well, the court was set up, the judges were in place, and there was
a huge public expectation of imminent action, just as now the question
addressed most frequently to the ICC is “When will you hear the first
case?” This was not a framework conducive to strategic planning by
the prosecution. Richard Goldstone, who took up appointment as

6 Article 1 of the Rome Statute.
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prosecutor in August 1994, was told in the UN that the budget for the
ICTY would not be approved unless he produced an indictment by
November 1994.

In principle, the time and expense of international criminal justice,
which is inherently more costly than the administration of justice at a
national level, is only justified in cases where it is needed. These would
be top-level cases—heads of state, military generals, leaders of political
parties, and others who acted on a national scale in their countries.
These ate people who cannot so easily be tried in a national
jutisdiction. It may be harder to guarantee security, and there is a risk
of public perception that such tgals represent victor’s justice.
Morteover, it may also facilitate the process of reconciliation to have an
independent, external court that is removed from national political
influences hold national leaders accountable.

The ad hoc tribunals were set up with the goal of achieving peace
and reconciliation in the Balkans and Rwanda. There is little support
for the notion that the tribunals alone can bring this. What was
wanting is the provision of compensation for victims. Justice is not
only about punishing perpetrators but also about restoring victims’
dignity. Rwandans called a boycott of the tribunal, giving the injustice
of no compensation for victims as one of their reasons. They were
particulatly aggrieved that the tribunal was providing HIV anti-retro
viral medication to detainees whereas victims of sexual crimes during
the genocide had none.

The Secretary General’s report on the rule of law states that both
the demands of justice and the dictates of peace require that
something must be done to compensate victims. It acknowledges that
the ICTY and ICTR judges have realized this and have suggested that
the UN consider creating a special mechanism for reparations that
would function alongside the tribunals.” Whatever discomfort we felt
working at the ICTR, some of which I alluded to earlier, pales into
insignificance in compatison with the massive scale of loss and
suffering endured by Rwandans. Still they came forward with great

7 See S/2000/1063 and S/2000/1198, letters addressed to the Security
Council by Judge Pillay, President of ICTR and Judge Jorda, President of
ICTY.
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courage to testify in the hope that they would see justice being done.
They are justifiably angry with the deep injustice done to them. Proper
care and respect for victims has been built into the ICC statute by-
specific provision of reparation for victims. The court is authorized to
order reparation, including restitution, compensation and
rehabilitation. A trust fund has been established for the benefit of
victims. The rules further provide for protective measures for victims
and witnesses and for their direct representation before the court.’

I wish to stress that the tribunals succeeded against all
expectations to hold key perpetrators to account. The tribunals’
success must be measured not by short-term frustrations but by the
historical importance of the body of jutrisprudence they created that
will be developed by all courts, national and international. The
tribunals are credited with providing the “single greatest impetus in the
development of international humanitatian law concerning rape and
sexual violence.”

The ICTR delivered the very first conviction of the crime of
genocide under international law!0 in the case of Jean Paul Akayesu.
The case was remarkable because of its explicit inclusion of rape as an
instrument of genocide, finding that rape and sexual violence
constitute genocide in the same way as any other act as long as they
were commiitted with the specific intent to destroy, in whole or in patt,
a particular targeted group. It described rape and sexual violence as
some of the worst ways of inflicting harm on the victim since it
inflicted both bodily and mental harm.

The court also extended the definition of rape as torture.
Acknowledging that there was no accepted definition of rape in
international law, the judgment included a definition of rape:

The chamber defines rape as the physical invasion of a sexual
nature, committed on a person under circumstances which are
coercive. Sexual violence, which includes rape, is considered

8 Artcles 75, 79, and 85; rules 87-98.

9 Mark Ellis, executive director, International Bar Association, United
Nations Conference on Gender Justice, September 16, 2004.

10 Prosecutor vs. Jean Panl Akayesn, ICTR-96-4-T, September 1998.
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to be any act of a sexual nature which is committed on a
person under circumstances that are coercive.!!

This contextual, gender-neutral definition is expected to have
significant impact on the treatment of rape in armed conflict. It has
been incorporated, in part, in the Rome Statute. My hope is that these
advances in gender justice will promote greater attention to crimes
against women in national jurisdictions. Violence against women has
not been adequately recognized as a human rights violation and
incorporated in the work of the international human rights movement.

The ICTR also delivered the world’s first conviction and sentence
of life imprisonment of a head of government for the crimes of
genocide and crimes against humanity in the case of Jean Kambanda,
prime minister in Rwanda’s interim government. It is an important
departure from the immunity that normally shields political leaders
from prosecution.!?

In a decision delivered on December 3, 2003, in which I also
participated,’ called the “media case,” the owner and editor of the
newspaper, Kangura, and the founders and directors of the RTL.M
radio were convicted of genocide and other crimes for publishing
incendiary propaganda with the intention of committing genocide
against the Tutsi ethnic group. The court stated that the case raises
important principles concerning the role of the media, which have not
been addressed at the level of international criminal justice since
Nuremberg. The power of the media to create and destroy
fundamental human values comes with great responsibility. Those
who control such media are accountable for its consequences. RTLM
was a private radio station in which President Habyatimana was the
major shareholder. Many RTLM broadcasts are excerpted in the
judgment. In one such broadcast, aired on June 4, 1994, during the
genocide, the radio told listenets:

1 Ibid, paragraph 38.

12 Prosecntor vs. Jean Kambanda, ICTR-97-23-DP.

13 Prosecutor vs. Ferdinand Nabimana, [ean-Bosco Barayagwiza and Hassan Ngege,
ICTR-99-52-T.
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We should all stand up so that we kill the Inkozany: [the Tutsi]
and exterminate them. . .. [T]he reason we will exterminate
them is that they belong to one ethnic group. Look at the
person’s height and his physical appearance. Just look at his
small nose and then break it.14

Articles in Kangura conveyed contempt and hatred for the Tutsi ethnic

group and for Tutsi women in particular as enemy agents. The court

noted:
... [It] has been argued by defense counsel that United States
law, as the most speech-protective, should be used as a
standard, to ensure the universal acceptance and legitimacy of
the Tribunal’s jurisprudence. The chamber considers
international law, which has been well developed in the areas
of freedom from discrimination and freedom of expression,
to be the point of reference for its consideration of these
issues, noting that domestic law varies widely while
international law codifies evolving universal standards. The
chamber notes that the jurisprudence of the United States also
accepts the fundamental principles set forth in international
law and has recognized in its domestic law that incitement to
violence, threats, libel, false advertising, obscenity, and child
pornogtraphy are among those forms of expression that fall
outside the scope of freedom of speech.!>

The case sends a strong message that the independent media has the
responsibility to maintain a critical distance from propaganda that
incites violence and hatred such as threats of terrorists and that with
particular reference to my continent, the independent media should
not allow itself to become the tool of bad governments.

The tribunals have helped to bting justice to vicdms, end
impunity, and develop the jurisprudence of international criminal law
as precedent for the world’s first permanent international criminal
court. The ICC must have the cooperation and support of states and

14 Ibid, paragraph 27.
13 Tbid, paragraph 90.

33



other international institutions to continue to ensure that the rule of
law prevails over the rule of force.

COMMENTATORS

Pascal Kambale

I will offer a few comments on an issue which Judge Pillay raised, that
of the contrast between the rapid growth of international criminal law
and to the slow development of domestic criminal law in certain
nations. The danger of such a gap is obvious, for example in the
prosecution of Chad’s former dictator, Hissene Habré, in Senegal.
One major reason why Habré’s indictment was eventually thrown out
by the investigative magistrate was because the case was entirely based
on recent international criminal justice jurisprudence. We argued the
Habré case before a Senegalese court; Senegal’s domestic law had not
yet incorporated these developments.

My experience in this prosecution left me frustrated and angry.
Yet I learned an important lesson: developments in international
criminal justice will be meaningless unless national and local
communities “domesticate” this jurisprudence, that is, legitimize these
developments. National communities—including judges, courts,
lawyers, journalists, and civil society—affected by crimes being tried
before international fora must understand or at least accept these
international norms and institutions and take ownership of them.

In early 2001, Human Rights Watch, together with national and
international organizations, embarked on a vast campaign to ratify and
implement the Rome Statute. An important component of the
campaign was to build a “domestication” process. This unprecedented
process has resulted in specific legislation pending (or soon to be)
before parliament in countries such as Benin, Burkina Faso, the
Democratic Republic of Congo (DRC), Mali, Niger, and Senegal.

The importance of domestication of the ICC can be seen in the
difference in public perception.of the court between Uganda and DRC
where the ICC prosecutor opened his first investgations. The
announcement, in January 2005, that the Ugandan President Museveni
had referred the 17-year-old conflict in northern Uganda to the 1ICC
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took the wotld by surprise. By the time of the referral, discussion in
Uganda focused on the means to end the war, with some, including
President Museveni, advocating a military solution, while othets,
particularly in northern Uganda, were pleading for a political one.
Bringing the rebels to justice was far from the central concern. As a
consequence, the ICC was greeted with deep suspicion and sometimes
with overt hostility. Even some strong advocates for justice found
themselves denouncing the ICC investigation as undermining the
peace process and the populatly supported amnesty law.

On the other hand, in the DRC, when President Kabila referred a
situation to the ICC in March 2005, one local newspaper in Kinshasa
ran the headline “Finally the ICC is officially invited.” Some in the
Congolese human rights community wondered why it had taken so
long to invite the ICC as various civil society groups in the DRC had
long been focused on accountability and btinging people to justice
through the ICC even before the Rome statue entered into force. Priot
to ratification, the Minister of Justice convened a three-day seminar in
Kinshasa on the ratification and implementation of the Rome Statute.
There, judges, law professors, lawyers, and human rights activists
discussed how the Congolese Penal Code and Code of Penal
Procedure would have to be amended to comply with intetnational
criminal justice norms. When the DRC ratified the statue in 2002, it
was widely expected that the next step would be to send the case to
the ICC. As a result of this preparation, unlike in Uganda, the ICC is
part of the national legal context.

Peter Rosenblum
Pascal Kambale’s comments on what international justice can mean,
and should not mean, as applied to different country contexts
demonstrates how political and strategic choices are essential to the
question of whether the International Criminal Court succeeds or goes
down in history as one of those great moments in folly of the
international community.

I consider myself to be a qualified optimist, qualified because I
think serious problems and question remain. But optimistic because
the story of human rights generally has been a story of progress,

35



embedded in the context of contradictions and gaps and often
hypocrisy, with countties joining together to make grand declarations
and treaties that they had no intention in implementing. Yet, we are
here today speaking of a human rights movement that has grown and,
in many ways, thrived despite these deep and longstanding
contractions and hypocrisies. It is worth recalling that in the United
States, five percent of males are estimated to have participated in the
ratification process of the Constitution—a Constitution adopted
during slavery and other institutions of exclusion that, even to this day,
have not been fully removed. To recognize that there are hypoctisies
does not, however, undermine the ultimate project.

The ad boc tribunals themselves were a product of grand
hypoctisies. We know that there were attacks from both the left and
the right—that the tribunals were a matter of victor’s justice, as in the
case of the ad hoc tribunal for Rwanda, but more generally toward
international justice dating back to Nuremberg. If not victor’s justice,
the criicism was that the tribunals were a top-down notion of
Northern justice imposed on countries in the South. Another criticism
was that the ad hoc tribunals represented a fig leaf to cover the
international community’s ineffectual interventions, and more robust
interventions could have prevented harm in the first place. As Judge
Pillay noted, the initial prosecutions by the a4 hoc tribunals focused on
minor figures, seemingly incidental to these horrible crimes for which
the tribunals had been created. We are also familiar with the attack
from the right—that the tribunals lack accountability, that they claim
to represent a notion of an international community based on some
idea of democracy, though skewed by particular NGOs and particular
countries, to the detriment of other countries.

At this moment, the ICC is acting in a context where a number of
countries do not support it. The United States, as well, overtly acts to
undermine it at every opportunity. There is serious reason to believe
that the United States can succeed in that effort. But at the same time,
let us recall that the efforts to build international justice came at a time
when it was perceived to be an idea, a march that could not be
stopped. Along with the momentum to establish the ad hoc
international tribunals came a whole raft of initiatives concerning
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domestic criminal justice that have led us to believe that accountability
could triumph. We saw the victoties in terms of the Pinochet doctrine.
We saw victories in the use of universal jurisdiction. We saw major
triumphs such as the Israeli Supreme Court finally taking on the issue
of torture in its own community. We saw the changes in South Afftica
and accountability on the march. For a moment there was a hiccup in
the case of Sierra Leone, where the wotld community, the
international community, and the UN seemed willing to sactifice
accountability for the sake of peace. And then we saw that process
dissolve, and we saw it overwhelmed, suggesting that thete would be
accountability, that things would move forward.

But much of that progressive momentum has actually stopped.
The United States has successfully impeded the march of universal
jurisdiction. The Belgian coutrt, which was engaged in the process of
prosecutions around the world, is no longer very active. The
international community no longer has the will to engage in creative
gestures like the mixed Sierra Leone tribunal. This is so in the case of
Congo, where there was a call for international justice and a ctiminal
court. There was a long time when it was difficult to explain to the
Congolese or even to ourselves why the UN would not come forward
with an ad hoc tribunal for the Congo. There was no means to go
beyond the limited capacites of the ICC. So all hope is now in the
ICC, and all of our efforts lie there.

Luis Moreno Ocampo, the ICC’s chief prosecutor, knows that his
every step is scrutinized and attacked from all sides. The choices to go
into the Congo or into Uganda were choices made under extreme
political pressure. Ocampo fears he would be caught, as Catla Del
Ponte was in Rwanda, seeking to prosecute those that the state would
not allow to be prosecuted. He fears he would be thwarted by the
United States, which is undermining his efforts, because he could not
get a deal in the Congo allowing the UN to protect its own staff on
the ground.

As a result of having to make compromises to enable Ocampo to
move the investigations and prosecutions forward politcally, we have
these situations. In Uganda, it looks like he’s going to back one side as
opposed to the other, a stance that the NGOs and the community
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itself don’t back. In the Congo, Ocampo is being watched by all
patties to the peace accord who have told him “Don’t do anything
that upsets this fragile peace accord.” And this severely circumscribes
his ability to prosecute those who are high in the chain of command.
The United States is very cagey, even in the case of the Congo, where
it has no dog in the fight, and may undermine any ICC prosecution
because it doesn’t want the court to succeed.

These are all reasons that we should be skeptical and concerned
and remember that progress can be reversed. The notion of
accountability, especially given the lack of a massive multilateral force
that is able to intervene when crises arrive, means that international
ctiminal justice will always be, to some degree, a fig leaf.

QUESTIONS FROM THE AUDIENCE

Kieran McEvoy

My question to Judge Pillay refers to the philosophy of sentencing in
international justice. In much of the literature about international
justice, advocates stress the deterrent capacity for sentencing. Now
there’s a lively debate within national jurisdictions about the efficacy of
deterrence, for example, centering on the death penalty in the United
States. Given what we know about the complicated reasons for
genocide, I’d be intetested in your reflection on the detetrent capacity
or otherwise of sentencing under international criminal justice.

Navi Pillay

In fact, the maximum penalty in the ICTR is life imprisonment. The
Yugoslav tribunal started off with three to four years, and they have
increased their penalty. When we sentenced John Kambanda, the
ptime minister, I was on that bench. He was a head of a government.
He’s already committed crimes. How will a sentence against him be 2
deterrent against heads of state? What about all the other criteria we
usually apply in sentencing, such as rehabilitation? We didn’t take the
fact that he pleaded guilty into account. In that judgment, we said that
we were taking all of those factors into account. We consider genocide
so setious that we cannot sentence to less than life.
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Nirmala Chandrahusen

I'would like to ask Judge Pillay whether she would agtee that the most
important aspect of the international tribunals is the extension of the
jurisdiction of international humanitarian law into internal conflicts
and whether she would consider this an etosion of the concept of

domestic sovereignty.

Navi Pillay

Even the notion of setting up an international tribunal is an invasion
of national sovereignty. When the Security Council used Chapter VIJ,
all states were obliged to comply with that resolution at the expense of
their national sovereignty. With regard to the reach of international
law within areas of internal conflict, I agtee that that’s new. But the
Security Council had to find that there was a threat to international
peace and order, and they found it in the fact that there was a spillover
of refugees from Rwanda to other countries.

I am, of course, not sure how the Security Council will act to
intervene in other areas of internal conflict if that component of
threatening international peace is not established. As a judge working
in that system, I agree with what the judges of both tribunals have
said: crimes against humanity are crimes against people wherever they
occur, and we shouldn’t just limit protecton to areas of external

conflict.

Makau Mutua
My question is about the kind of optimism I heat in the presentations.
Our tendency as human rights advocates and scholars is to over-
promise and to over-congratulate ourselves with respect to some of
these initiatives. What I see as a process of establishing universal
jurisdiction, for example, appeats to be more of 2 hoax and, at best, a
ptomise that is very tenuous. The term “universal jutisdiction”
suggests setious effort that’s overwhelming and could transform the
way we respond to mass atrocities and administer justice.

Yet we ought to be careful about using legal processes as a
response to mass atrocities at the international level. I see no evidence
whatsoever of the connection between the collapsed societies that
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have been wracked by massive tragedies and the processes that are set
in place in Rwanda or in Yugoslavia. I see no connection between
those processes on an international level and the process of
reconstruction in those countries. I don’t see any effect whatsoever.
The Rwandese fate is now being defined in a state that is bent on the
exclusion of Hutus. It is now imposing Tutsi supremacy over the
Hutu, who are the majortity. The Tutsis have refused to accept
democratic elections and only had a sham election. For all practical
purposes, what is going to happen in Rwanda is another genocide.

The same could be said for Yugoslavia. I see no particular organic
connection between the ICTY and what is happening in the former
Yugoslavia. The ICC itself is 2 more tenuous proposition in terms of
exerting its influence on domestic processes. Apart from just assuaging
our consciences, as human tights activists, by talking about these legal
processes, I would like to hear some commentary about this
disconnection.

Peter Rosenblum

It’s always a pleasure to hear Makau Mutua speak from the dark side
of my own brain. The success or failure of the Rwanda tribunal will
not be measured by events in Rwanda. It may equally be measured by
events in Ecuador, Equatotial Guinea, or the United States. Whether
we measure the impact of these tribunals on what happens inside the
particular country seems disproportionate to what the tribunals are
able to achieve. Was Nuremberg about Germany or was Nuremberg
about constructing an international morality around the concept of
“never again?”’ Was it about how your children are raised, and my
children, and the children in communities around the wotld who think
about what it means to commit genocide or wars of aggression?

I would say yes. Now that doesn’t answer the question because
what is occurring in Rwanda is a tragedy. Nevertheless what’s come
out of the tribunal and what the tribunal has achieved is quite
powerful. The ICTR achieved the arrests and conviction of major
figures in the genocide. It achieved innovative jurisprudence on rape
and wartime violence against women linked to genocide. Let’s
remember that many scholars say that Nuremberg’s impact was felt
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when the Germans started their own prosecutions inside Germany.
Will that happen in Rwanda in an honest and sincere way? We can all
be pessimistic at this in view of what’s happening in Rwanda.

I like to think of the story of international justice as a shell game,
one that I’'m participating in fully. We are hope mongers, we human
rights people, we want to create a sense of optimism and belief that
there is reason to engage in these processes, but we want to do it when
there’s just enough going on in the world to sustain that element of
hope. We can’t help it. We all looked to what happened in South
Africa as a story that inspires us and others. It creates hope, and we
hope that will be the impetus for taking action.

When the prosecution of Hisséne Habré was going on (before the
Senegalese put a stop to that effort), I was traveling in Cameroon,
listening to a radio broadcast out of Gabon, and the subject was
“Who’s next?” “Who’s next, who’s accountable, and how are we going
to hold them accountable, and how do we move forward?” And if it
can be Habré, if it can be a leader in Africa prosecuted in Africa, then
everybody potentially is next. So let’s consider that this is a shell game.
Let’s consider when it’s reasonable and when hopes outride reasonable
expectations, and it becomes an act of folly. I don’t think we’ve gotten
to that point.

Pascal Kambale

When I left Dakar after the case against Habré was thrown out, I was
so frustrated and angtry. I didn’t want to be involved in any other
international justice projects. Then I went to my home town in the
Bukavu region of eastern Congo. Bukavu is one of the areas where
conflict and war has been so devastating. While I was getting out of
class at the local university, I was approached by an old woman whom
I didn’t know. She told me that she was the widow of a local politician
who was killed by one of the local rebel leaders just a few months ago.
And she said “My daughter told me that the Pascal Kambale whom we
used to hear on radio from Dakar is in town, and I came to you.” She
had a very thick dossier, and she said “I came to you because I want
you to bring the case of my late husband to international justice.” This
occurred in Butembu, a very remote village in eastern Congo, and so I
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decided that maybe the whole venture of international tribunals was
worth it. As Peter Rosenblum said, the failure of the tribunals of
Senegal or the ICTR should be also measured beyond the immediate
country boundaties. I, too, am a qualified optimist.
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PANELS

The sixc panels that follow address some of the important issues now facing the
human rights movement. Unlike the preceding sections, the texts below are not
Jasthful to the transcript but consist of summaries of remarks prepared by the HRP
staff and approved by each panelist. Biographical information about each panelist
appears in the Annex.

The Effects of 9/11 on the UN Charter, Laws of War, and
Human Rights

Analysis and  proposals for change within the broad framework of the
humanitarian laws of war and norms on resort fo violence, including relationships
between national securigy concerns and human rights

Mohammad-Mahmoud Ould Mohamedou

The panel’s objectives are to examine the post-9/11 environment and
explore current and proposed fesponses from a human rights
petspective. Three concerns that have human rights implications set
the stage for these papers.

First, there is a concern about the legal definition of terrorism and
the definition and application of policies to suppress it (counter-
tetrorism). Specifically, the misuse of legal terms and political leaders’
use of polarized and imprecise rhetoric creates a political environment
in which certain groups of people (notably prisoners, religious and
ethnic minorities, migrants, and dissidents) are vulnerable to
repression and violation of their rights. Second, there is a concern that
approaches to solving international problems based on the rule of law
are giving way to approaches that are security-dtiven, which will
increasingly marginalize human rights values that tely on responsible
use of procedures and respect for law for effectiveness. Third, there is
a concern that recourse to military solutions, as the first rather than
last response to political violence, will create new risks of conflict in
many parts of the world and will not deal effectively with international
terrorism. Military responses tend to envenom disputes and rarely
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resolve them in the absence of political initiatives that tackle the
causes of alienation and violence.

Terrorism creates three problems: the political problem; the
potential subjectivity problem (the statement that “your terrorist is my
freedom fighter” is a very real issue); and the accountability problem
(states that have signed on to intetnational human tights agreements
have a duty to tespect and uphold those agreements and are
accountable if they do not).

There is an overarching question to be considered: Is 9/11 a new
paradigm? How should the attacks on September 11 be charactetized?
Did they differ from previous terrorist attacks and did this justify the
scale of the United States’ response. The attacks were made without
warning, they were indiscriminate, and they targeted civilians. On
these grounds, the attacks were not distinguishable, except in scale,
from other attacks associated with terrorism. As such, the
conventional tesponse would have been to treat them as criminal acts
subject to the law and proper legal process.

This was not the United States government’s response. The
American authorities regarded the attacks as an act of war and
declared that the government would take global action to defeat Al
Qaeda and “every terrorist group of global reach.” Under the United
Nations Chatter, in cases of self-defense, states are permitted to use
fotce to defend their territory and citizens from attack, and the United
States justified its actions on these grounds. Territotial aggression is
the classical justification for self-defense. Howevert, those who
attacked the United States had no territorial ambitions.

Secondly, the self-defense justification assumes that both
parties—the attacked and the attacker—are states. However, the
military response in Afghanistan was not against another state but
against an informal force present in the country. The Taliban
government was attacked on the grounds that, by shielding Al Qaeda,
it was complicit in Al Qaeda’s acts of terrotism and thereby made
itself an enemy of the United States. This represented a second
departure from the classic understanding of self-defense. Thirdly, the
self-defense justification was not confined to a specific enemy of
specific tertitory. Although the initial intervention took place in
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Afghanistan, in effect a new doctrine emerged, which asserts that all
parties that support or harbor terrorists with ambitions to target
United States property or citizens are enemies and subject to attack.

The “international campaign against terrotism”—which is open to
criticism in terms of its legitimacy, proportionality, and duration—has
led to a range of violations concetrning:

¢ unfair trials and trials of civilians by military commissions;

e discrimination and racial profiling (Arabs and Muslims);

e illegal arrests and secret detentions;

o illegal extradition procedures and violations of the rights of

asylum-seekers;

®  denials of freedom of expression.
For human rights organizations, there are setious issues concerning
the legal ambiguity of a campaign that has been desctribed as a wat,
lacks a defined geographical scope or limit, has failed to define its
enemy in a clear manner, and has refused to position the conflict in
terms of human rights law or humanitarian law.

Eyal Benvenisti
This talk is meant to be provocative. It endeavors to explain and even
support the so-called Bush Doctrine on preemptive self-defense from
the perspective of human rights. The starting premise is that the
September 11 attacks demonstrated that globalization means global
risks. Certain risks are no longer local or regional but rather affect the
international community as a collective entity. Terrorism is the prime
example of these new global security risks—not terrorism aimed at a
specific country such as Israel, Russia, India, or the Philippines, but a
global phenomenon of terrorism that is directed against the public
global order as we know it. The other global tisks are environmental
and health risks and humanitarian catastrophes such as genocide. Such
risks are no longer deemed local events but events that have global
impact and oblige the international community to react collectively.
The problem with the globalization of these tisks is that they
require a global response, which creates a collective action problem. In
many situations, we do not have this collective response because
nobody is willing to take responsibility (nobody is willing to share the
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burden of providing the collective good of more security) such as
providing more protection of minotities or minimizing health risks. A
potential solution might be for the stronger parties within the
collective that have the ability to provide the collective good
unilaterally to do so for the entire community’s benefit. However, this
cteates a phenomenon in which the relatively weaker actors free-tide
on the abilities and capabilities of the stronger parties. Thus, the weak,
in a way, exploit the strong.

The United States is the party that is able and willing to provide
secutity globally. Therefore, other actors have no real interest to
contribute. There are two reasons for this. First, they do not think they
need to since the good is being provided by somebody else. Second,
by not getting involved, they distinguish themselves from the United
States and thereby deflect the tetrorist activities that are now aimed to
respond to the United States’ action.

Tt is difficult for the US to elicit cooperation from other states in
the security effort when those states can resoft to international law to
explain why they will not contribute. This is because, under this law,
the US has no authofity to act preemptively when it is not ina
situation of sclf-defensé from armed attack according to Article 51 of
the UN Charter and when the Security Council did not act under
Chapter VII to approve such an attack. Some countties do not want to
contribute for valid reasons in that they disagree with the US regarding
the appropriate policy against terrorism or they have a different
assessment of the risk or of the ways to manage the risk.

The resulting challenge concerns shaping the global decision-
making process when, on one hand, there is a tendency of the weaket
parties to exploit the stronger, and on the other, real differences of
risk-assessment and risk-management exist. The question is whethet
the law should remain as is, with its impediments to unilateral action,
or whether the law should allow fot more discretion, at least discretion
of the permanent five members of the Security Council, to allow some
room for proactive coetcive action when necessaty.

The Security Council’s cutrent equilibrium is an “equilibrium of
inaction,” based on the fact that majority support is required for the
adoption of a new measure. We should consider the pros and cons of
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moving to a different regime in which there is a process through
which actors who wish to act against global threats have the
opportunity to explain their motivation, to put forward the reasons for
action and an opportunity for the Security Council to review such
reasons, and to decide against them if it believes the need for that
measure is not there. This approach is based on the concept of
derogation in emergency situations in human rights law that gives
countries the opportunity to derogate from their treaty obligations.

Sovereignty is not only a right but also a duty. If a state allows
terrotists to use its resources to organize against others, the concept of
sovereignty should be reevaluated. This derogation from sovereignty
relates not only to terrorism but also to states that fail to protect
minorities or fail, in the long run, to protect their own citizens from
malnutrition and health risks. From a human rights perspective, when
such a failed state exists, the idea of non-intervention should be
considered and derogations allowed in extreme cases.

There should be a process of derogation from the general
obligations to abstain from using preemptive force so the question of
whether to use such force outside the confines of Article 51 can be
debated before action is taken that gives the Security Council the
possibility to veto the proposed use of force. Such a process can have
unprecedented impact. This is a concept that changes the entite
concept of international law and changes the meaning of soveteign
equality, but perhaps the world is different and perhaps the law is now
out of sync with reality. The Bush Doctrine, it must be emphasized,
was not simply created by the current Bush administration. It has
taken almost a decade for US administrations to comprehend the
nature of the new threats and come up with the Bush Doctrine. Such a
claim is supported by the 9/11 Commission teport’s desctiption of the
long chain of events leading to the invasion of Afghanistan. This
analysis suggests that the Bush Doctrine will remain US policy in other
administrations because it responds to a real threat in an effective way.
We should take it seriously as an attempt to respond effectively not
only to the threat of terrorism but also to threats of genocide and
other catastrophes that are not regulated by a collective and thetefore
may requite unilateral action.
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Kenneth Watkin!

Conflict at the dawn of the twenty-first century has been presented
with a number of significant challenges including the breakdown of
nation states and the emergence of transnational private actors capable
of inflicting nuclear terror and computer network attack. These new
security threats have strained the legal order that regulates armed
conflict. One of the most important challenges in responding to these
changes is the lack of dialogue between the human rights community
and the humanitarian law community.

In Just and Unjust Wars, Michael Walzer noted that “lawyers have
created a paper wotld which fails at crucial points to cotrespond to the
wortld the rest of us live in.”2 We should, therefore, examine treaties
and ascertain whether the existing treaty framework truly matches the
type of conflict that the world presently faces. Many international
humanitatian law (IHL) lawyets believe that THL, namely the Geneva
Conventions and the Additional Protocols, provide a comptehensive
regime where there are no gaps in protection. This has included the
view that the “categories” of participants in hostilities are limited to
the “bright line” terminology of combatants and civilians. However,
after an initial denial, acknowledgement that “unprivileged
belligerents” and “unlawful combatants” also exist in customary law, if
not treaty law, has increased.

This is an area of the law that has neither been resolved not is as
certain as some would like to think. During the 1907 Hague’s warfare
regulations, for example, the delegates did not actually agree on the
definition of 2 lawful combatant. That was the genesis of the famous
Martens clause that now has much broader applications.’> One

1 The opinions expressed in this article are those of the author and do not
necessarily reflect the views of the Government of Canada, the Canadian
Fortces, or the Office of the Judge Advocate General.

2 Michael Walzer, Just and Unjust Wars, Basic Books; (January, 2000).

3 The drafters of the 1907 Hague Land Warfare regulations could not agree
on exactly who fit within the definition of combatant. The agreement to
disagree was the basis for a statement by Martens setting out 2 general
requirement to apply the principles of international law detived from
established custom, the principles of humanity and the dictates of public
conscience.
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commentatot, J.M. Spaight, believed that the 1907 delegates “almost
shirked their task.” Yet is there a resolution to this ambiguity? Most
legal commentators on the 1949 Geneva Conventions were of the
view that Article 4 of the Geneva Convention III did not provide a
realistic solution to that challenge. The lack of certainty in the law is
reflected in the comments of Richard Baxter, a Harvard law professor
and former International Court of Justice judge, who stated, in 1951,
“as the current trend of the law of wat appears to extend the
protection of the prisoner of war status to an ever-increasing group, it
is possible to envisage a day when the law will be so retailored as to
place all belligerents, however garbed, in a protected status.”

In IHL treaty law, there is a bright line distinction between
combatant and civilian. Howevet, some civilians, when taking a direct
patt in hostilities, become lawful tatgets and are referred to as unlawful
combatants or unprivileged belligerents. The term “unprivileged
belligerent” was introduced following the Second World War to
address the fact that the Allies had encouraged resistance movements
throughout Europe to attack the occupying power. Such activity was
not considered illegal under international law although it could be
contrary to the laws of the capturing state. A detained unprivileged
belligetent could be prosecuted under domestic law and possibly
receive the death penalty.

However, it is the dissatisfaction with this extension of combatant
status and the suggestion in Additional Protocol I Article 44(4) that an
“unptivileged belligerent” should be provided “protections equivalent
in all respects to those accorded prisoners of war” that remains 2
significant impediment to its universal application as a treaty or its
tecognition as customary international law. Nearly 30 countties,
including the United States, have not accepted the Additional Protocol
I’s provisions.

In conttast to the humanitatian law advocate view that there are
no gaps in the law, some in the human rights community consider that
ptisoners taken duting the post-9/11 conflict have entered legal black
holes. No doubt some would argue that the apparent differences of
view could be solved if the existing law of either normative framework
was fully applied. However, the rhetoric is often expressed in absolute
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terms seemingly leaving little room for applying existing law. While
efforts such as the ICRC-sponsored customary law project and
initiatives to develop soft law should result in pressure to apply THL
norms, the reality is that treaty law binding states offers the best means
to ensure proper protection for detained “enemies” in times of
emergency and conflict. However, there are significant challenges in
seeking to change existing treaty law.

There are three possible impediments to change. The first is the
myth that jus ad bellum and jus in bello are completely distinct from one
another. While jus in bello should be separated from a number of Jus ad
bellum concepts, the difficulty is that the manner in which people are
treated under humanitarian law is integtally tied up with a_jus ad bellum
principle of fighting for the “right authority.” Ultimately, attempts to
extend POW status to unprivileged belligerents will run up against
significant resistance by states because of a concern it may legitimize
the non-state actor. The answer may be similar to the approach used
for “internees” in Geneva Convention IV, namely, to develop more
neutral terminology for “detained persons,” thereby avoiding terms
such as combatants and prisoners of wat.

The second point is whether the Geneva Conventions and THL
have a constitutional status. In other words, whether these documents
can be altered, amended or repealed without significant effort.
Underlying this contention are the questions of whether THL is linked
to the international human rights corpus and if international human
tights, in turn, has a constitutional status. Suggestions  that
humanitarian law documents and doctrines lack such status can
sometimes provoke a negative reaction from some legal advocates.

To illustrate the idea that ITHL concepts should not be seen as
having constitutional status, it is worth noting that Geneva
Convention III has 143 articles and five annexes and addresses issues
such as the supply of clothing and footwear, how meals are to be
cooked, and the process of censoting mail. While connected ultimately
to rights, such matters are not normally thought of as constitutional
principles that should never be subject to amendment. This highlights
the fact that IHL documents were developed out of need, since, in
times of emergency, there is 2 historical requitement for state actors
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and non-state actors to be provided clear and detailed direction on the
treatment of detainees. While the principles outlining the protection
for captured persons should be fundamental ones, it becomes
problematic if the paper wotld of rules for the treatment of detainees
cannot be altered to address changes in modern conflict because 50-
year-old law is seen as constitutional in nature.

The third point concerns conflicting views of the supremacy of
the two legal regimes—IHL and human rights. International
humanitarian law operates as a Jex speciaks in tespect of the right to life
under the International Covenant of Civil and Political Rights. At the
same time, as is reflected in Article 75 of Additional Protocol I,
international human rights is the fallback legal regime for protecting
detained persons who do not benefit from more favorable treatment
under the Geneva Conventions. It can be asked whether ITHL offers a
more fulsome standard of treatment or if human rights advocates
reliance on human rights norms indicates a more comfortable space
within which to operate. Enforcing human rights norms can be
fraught with challenges even in times of peace. Further, history has
indicated that detailed practical standards are required during times of
emergency. Thete is considerable danger in rushing to embrace the
general standards of human rights ptinciples over the traditionally
detailed provisions of humanitarian law.

The answer may be to sepatate the standard of treatment from the
status of detainees. This would be consistent with the existing practice
of many nations that all detainees will be treated by the standard of
ptisoners of war. This could mean extending Geneva IV’s internee
protections to everyone who is captured in conflict regardless of
whether s/he is detained in an occupied state.

In conclusion, the standard of treatment afforded to those
detained in relation to an armed conflict must contain the most
fulsome and clearly articulated protections available under the law and
must be stated in the form of obligations. This ultimately means treaty
law. Those protections should not be affected by the legitimacy of the
detainee’s cause, the constitutional aspiration of the law and its
advocates, or an artificial determination of the paradigm within which
those standards should reside. In the final analysis, it is the
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humanitagian treatment that is afforded to our fellow humans by
which the law and we should be judged.

Kenneth Anderson

This talk addresses the questions of humanitatian and human rights
law in current conflicts. The conflicts that the US has been involved in
recently, namely Iraq and Afghanistan, are not conflicts that have
dominated human suffering in recent history. Any revisions of
alterations to regimes that govern conflicts must also consider wars
such as those in the Congo and Colombia. Perhaps this is provocative,
but it is worth considering the extent to which 9/11 has affected
conflicts such as those in Congo and Colombia, in which the US is not
involved. September 11 has decreased the profile of such conflicts in
ways that are profoundly detrimental.

Therefore, the question to ask is: How well do we think the
current legal regime maps onto the ways people fight in the wotld?
One of the possible areas of conflict that is not propetly addressed by
the regimes is the rise of asymmetrical warfare exemplified in Iraq and
Afghanistan. The Taliban’s or Al Qaeda’s kidnappings and murders of
actors who are often in these countries for purely humanitatian ot
reconstruction reasons, such as the International Committee of the
Red Cross or civilian contractors, achieve some leverage over theit
adversary. While hostage-taking as a means to achieve certain goals is
not new in warfare, the difference now is the extent to which
kidnapping is aimed at people who would not be seen as being
involved in the fighting under classical standards and would, therefore,
not be considered targets. The willingness with which parties to
conflict have resorted to taking innocent hostages does not map on
onto the existing categories in international law very well. This has
created complacency about the observance of the laws of war to the
extent that there is a sense that only one side is obliged to follow these
laws and the other, though not excused, is not expected to reciprocate.

This is cleatly morally unacceptable, especially when the targets of
the rule violation are non-combatants. The inherent tisk of such a
sitnation where only one side is perceived to be bound to obey the law
is that the perceived rule-bound actor may decide that there is no
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point in playing by the rules since reciprocity does not exist. It may

simply employ a unilateral standard of how it thinks it should conduct
warfare. This represents the loss of reciprocity as the underpinning of
the law of war by not equally holding both sides to the same standatrds
in some meaningful way. One solution to this impasse may be to
identify people as unlawful belligerents because they target non-
combatants, including humanitatian workers.
As for the “wat on terrorism,” this can be conceptualized either as
a true war or as a matter of coordinated domestic and international
police-work across a wvariety of jurisdictions. Both these
conceptualizations are correct in a fundamental sense and raise the
question of whether the US needs a special regime for dealing with
terrogism, something akin to the special ant-tetrorism laws in places
such as the UK. While the US has not traditionally gone down that
road, it is now facing the question of whether it would be better to
cteate special provisions regarding terrorism or whether it should
contain its responses within the context of war, invoking /ex specialis or
domestic police-work standards, which would seem, to many people,
to be too restrictive to confront international terrorism.

The teal question is whether it would be better to forge an
intermediate regime that attempts to bridge the gap between those two
and attempts to recognize the nature of operations as being an
intelligence war, a covert war, in some ways. This question is complex
and fraught with unanswerables. Ultimately, though, the US will have
to decide whether the changing nature of conflict can be contained
within the two opposite paradigms of war or police work or whether it
will have to create something that straddles and stands between those

two poles.
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The UN and Human Rights:
Criticisms and Reform Proposals

What is right or wrong—and if wrong, changeable—in the present structure,
institutions, and processes of the UN with respect to human rights? Amnalysis and
evalnation of some current institutional reform ideas and other proposals for change.

Payam Akhavan

This panel’s theme concerns how the normative framing of issues and
their distribution within the UN human rights system has far-reaching
implications for their substantive treatment. The question is not what
sott of implementation mechanisms exist, but rather how issues are
framed and how their allocation within that system can have far-
teaching consequences as to whether a situation is or is not effectively
redressed.

Two examples come to mind. Fitst, in the case of Rwanda,
officials at the US State Department were instructed not to
characterize what was happening in Rwanda as genocide, for fear that
this would warrant some sort of intervention. Yet after the massacres,
the international community—including through the jutisprudence of
the International Criminal Tribunal of Rwanda (ICTR)—began to
overcompensate for the initial reluctance to characterize what was
happening in Rwanda as genocide, in the case of .4&ayess. The real
issue is: Why the desperation to call what happened in Rwanda
genocide? Do we assume that genocide is the crown of ultimate
importance, and everything else is second-best, falling into the big
black hole of “crimes other than genocide?” Is this really a means of
surfacing the hotrors of what happened in Sudan, Bosnia, Rwanda or
elsewhere, or is it merely engaging in an exercise in hierarchical
abstraction, which privileges distance over intimacy, abstractions over
engagement, and deludes us into believing that we have made progress
by condemning a crime by its proper name?

The second example is the Lord’s Resistance Army (LRA) in
Uganda. For the past two decades during which the LRA was active,
the international community was wholly indifferent; their only
constructive proposal was for the government to try and negotiate
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' with this group of psychopathic killers who lacked tangible political

objectives. In December of last year, the possibility arose of referring
this case to the International Criminal Court (ICC). What has
happened in the last few months is rematkable, less than a year after
this case was referred to the ICC. Immediately after the referral, the
European Union made a statement condemning the atrocities
committed by the LRA, after many years of indifference and silence.
The Sudanese government fortunately had concluded a peace
agreement with the Sudan People’s Liberation Army (SPLA) in the
South and no longer needed the LRA. The government was pressured
to allow Ugandan forces to come into the south and attack the bases
from which the LRA launched its operations. In the past six months,
the LRA’s attacks have significantly diminished, to the point where
thousands of people in northern Uganda are being resettled in their
communities, and the fear of abductions and atrocities, while not
disappearing altogether, has significantly diminished.

So this is food for thought. How could something as modest as
the “institutionalization” of this long-standing, long-forgotten war so
dramatically change the fortunes of people in Uganda? And how can it
take so little to transform the political equation favorably?

José Alvarez
Most of us accept the proposition that violent acts directed at civilians

and intended to terrorize them constitute a grave human rights
violation and may even be an international crime. Most of us would
also accept that counterterrorism actions by governments also pose
threats to human rights o, as we like to call them in the United States,
civil liberties. The UN has fallen short in acting on these propositions
and is therefore failing to protect both the human rights of terrorists’
victims as well as the rights of those unjustly caught up in overzealous
ot opportunistic counterterrorism efforts.

Three main arguments will be presented: First, those parts of the
United Nations that we normally turn to for normative development
of the law, in particular the General Assembly, have not succeeded in
clearly delineating the threat to human rights posed by tetrorist acts,
the underlying rights-based concerns that may help explain the
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motivation of terrorist acts or of those who sympathize with them.
They have also not called attention to human rights abuses committed
in the name of the war on terrorism. Second, those patts of the United
Nations that we turn to for collective enforcement—principally the
Security Council—are themselves threatening to undermine human
tights through their counterterrorism measures, in particular through
Chapter VII actions. Third, the Security Council’s Chapter VII
measures are only the tip of the iceberg of the problems that we must
face as we go forward with more proactive, mote legislative, and more
“judicialized” enforcement methods by international organizations.
We need to think more clearly and strenuously about what it takes to
promote human rights accountability by international organizations
such as the UN.

The General Assembly has a noble history of helping to define the
normative contours of international human rights law, but with
respect to tetrorism, it has fallen short in promoting effective
normative development. To be sure, the General Assembly regularly
passes countless resolutions on the subject. Since 1991, it has
addressed terrorism through two different types of resolutions; the
first falls under the rubric of “measures to eliminate international
terrorism.” An example is the 1994 resolution that famously defined
terrorism in an all-inclusive fashion: “Any criminal act intended or
calculated to provoke a state of tetror in the general public is
unjustifiable, regardless of the considerations of a political, ideological,
racial, ethnic, religious, or any other nature that may be invoked to
justify it.” This formula has been regularly used since 1994, but we
know that the General Assembly, or rather the states that adopted the
resolution, do not really mean what they said. That is, they remain
divided about whether some terrorist acts might be justifiable if
committed for the right reasons, in particular for the right of self-
determination. The international community “speaks with forked
tongue” about whether all acts of violence against civilians should be
seen as violations of the right to life.

For example, on one side of the ledger, Middle East states have
entered into the 1998 Arab Convention on Terrotism. That treaty has
as an exception to its ban on terrorist acts, namely violent acts

56



committed in the cases of armed struggle, foreign occupation,
liberation, or self-determination. On the other side of the ledget, those
states that are clearly opposed to terrorism, such as the US, resist
condemning violent acts against civilians as “tetrorism” when these
are committed by government actors because the phrase “state
terrorism” has become associated with the actions of one particular
state (namely Israel). Ironically, the US has also resisted calls in the
General Assembly to classify tetrorist acts even by non-state actors as
“violations of human rights.” The US atgues that only governments
can undertake international human rights violations. Appatently the
US fears that if non-state actors (terrorists) can commit human rights
violations, it will prove irresistible to claim that another non-state
actor (for example, a corporation) might be guilty of the same thing.

The second type of resolution adopted by the General Assembly
falls under the rubric of “human rights and terrorism.” This set of
resolutions initially held some promise for acknowledging that the
battle against terrorism may infringe the due process rights of those
singled out for scrutiny or detention. But after 9/11, states’ positions
have hardened, so that some now see sympathetic teferences to
understanding the “root causes of terrorism” as code for accepting the
validity of terrotist acts. They also see an emphasis on due process or
other rights of terrorist suspects as reflecting an outdated “criminal
justice” model for tackling terrorism. This fragmentation has sidelined
the General Assembly’s work on these issues.

The Security Council has stepped into the gap and this is where
most of the action is with respect to the UN’s war on terrorism. The
Council now releases a periodically updated list of suspected individual
terrorists or those who materially assist them. They are identified by
the Council’s 1267 Sanctions Committee as associated with Al Qaeda
or the Taliban. Most of those listed have been identified by executive
agencies of the US or the UK. Once listed, all of the assets of
individuals and organizations, are, under binding Chapter VII order,
frozen. In additon, these individuals cannot travel or receive
government benefits.

At the same time, the Council is pursuing a broader legislative
agenda to force states, again under binding Chapter VII ordet, to
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adopt counterterrorism legislation modeled on US legislative efforts
and best practices. Under Security Council Resolution 1373 and its
progeny, the Council’s Counterterrotism Committee (CTC) examines
how states are complying with the Council’s various edicts to
ctiminalize terrorism. The CTC aims to provide technical assistance to
states so that they pursue effective measures against terrorism. The
idea is to use that body to endorse a global template for
counterterrorism legislation and regulatory efforts. As originally
articulated by officials in the Bush administration, that template was to
be modeled on the US Patriot Act.

UN members have responded at an unprecedented rate to the
CTC’s demands for information. There are now well over 400 ot 500
state reports to the CTC, and most states have been only too willing to
comply. Unfortunately, one suspects that some are complying for all
the wrong reasons. Resolution 1373 does not define the tetrorist acts
that it demands states ctiminalize. This has been a boon for
opportunists around the world who now have a new excuse for
human rights violations, namely “the Security Council made me do it.””
One example was one of the lengthiest responses received by the
CTC: Cuba’s initial 143-page report recounting the many measures it
has taken against “terrorists and saboteurs.” (Presumably some of
these are living in Miami.)

Human rights advocates have expressed qualms about the
Council’s two-track counterterrorism approach. The listing of
particular individuals for purposes of sanction raises a number of
interesting questions. Consider what actually happens: the Security
Council announces to the world that individual Z is on its 1267
terrorist list. At a minimum, Z cannot draw on his bank account, loses
government benefits, and is barred from interstate travel. In most
cases, Z, and sometimes his spouse, also loses his job. The sons and
daughters of Z may be hounded at school—or worse. The entire Z
family may be ostracized from the local community. Obviously, the
Council’s smart sanction directly affects individuals, but the process by
which this occurs is non-transparent in terms of who does the listing
and delisting or what criteria ate applied. Delisting remains dependent
on the willingness of states, which initially target individuals, to admit
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that they made a mistake. Individuals’ challenges to being listed have
so far proven unavailing in national coutts, although mistakes have
clearly been made. The most publicized instance involved Somali
nationals in Sweden, some of whom ultimately convinced the US
Office of Foreign Assets Control (who listed them) that they were
innocent. Note, however, that the burden was appatently on them to
prove that they had no connection to terrorism.

To date, the Security Council seems bent on inflicting at least a

. ctiminal financial sanction, without defining what the relevant crime

is—such as what constitutes material assistance to terrorists. There is
no benefit of any due process and the burden of proving innocence
lies on those whom the Council chooses to punish. And its legislative
agenda is equally troublesome, especially given qualms about the ways
some states, including the US, have struck the balance with respect to
civil liberties and questions about whether some models for
counterterrorism are really appropriate in contexts where there are less
reliable checks and balances on government action.

Both of these initiatives are being institutionalized at the UN.
There are subsequent Security Council resolutions to establish a
monitoting team to assist the CTC, which requires the states to submit
written reports on their compliance. The Russians have introduced a
proposal that would extend the listing procedure beyond members of
Al Qaeda or the Taliban. Just what criteria would be used to include
such individuals are yet to be determined.

Security Council actions reflect hegemonic power more than the
rule of law and pose potential human rights tipples. Furthermore,
there are real problems with ttying to control the Council or make it
more accountable, given the limited checks and balances within the
UN Charter. No one believes, for example, that the Secretary General
can serve more than as a bully pulpit. And of course, there is the
problem that Security Council actions are subject to political
agreement by the Permanent Five and therefore often result in
intentionally vague resolutions that can lead to abuse as applied by
member states. Of course institutional reforms could ameliorate
potential abuses, including judicial teview by national courts or the
International Court of Justice, procedural protections within the
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Security Council prior to listing and delisting, gteater resort to regional
otganizations, and even outright defiance by those states that do not
approve of the Council’s actions.

There needs to be more serious thinking about what exactly the
UN Charter is. It is too easy to say that the UN as an organization, as
well as its organs, is subject to human rights. We need to be specific
about which human rights apply to an organization that cannot be
patty to most human rights treaties. This is not an issue that is limited
to the UN. Many international organizations are taking actions with
direct human fights impacts: whether it is the IMF regarding

‘economic, social, and cultural rights, the World Bank regarding the

rights of indigenous peoples, or International Criminal Tribunals and
the rights of alleged perpetrators.

We are most familiar with human rights dilemmas resulting from
the inactions of international otganizations, such as Rwanda or Darfut.
But we also need to be aware of human rights dilemmas when these
agents of the international community act. When the Security Council
actually does something, does it rest on human rights grounds?
Secking remedies against human rights abuses by intetnational organs
is difficult, even for human rights lawyers. Moreover, when these
organizations act, gaps in human rights law may emerge. For example,
there is no guarantee of procedural due process for persons, like those
subject to Council listing, who have not been charged with a crime
under Article 14 of the Covenant on Civil and Political Rights.
Defenders of the Council’s listing procedutes argue that a mere
temporary deprivation of property should not trigger the protections
of Article 14. As with tespect to civil forfeiture actions in the US, thete
ate serious questions about the line between such actions and criminal
sanctions as well as questions about the type of due process that ought
to apply.

For too long, human rights lawyets have assumed that all would
be well if we simply turned over our human rights dilemmas to
representatives of the international community. But what makes us
think that governments (in the plural) will respect human rights any
more than any individual government would? What makes us trust
these organs when they may be controlled by the hegemon—
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especially when we have doubts whether the hegemon itself respects
human rights?

Hillary Chatlesworth!

This talk addresses the project of gender mainstreaming as a UN
reform strategy in the human rights area. Gender mainstreaming as a
term has become a mantra in many international institutions as the
technique for responding to the well-documented inequalities between
women and men. The meaning of the term comes from its implied
contrast with the notion of specializing in issues of women and
gender, or what we could call gender “sidestreaming.” The idea is that
questions of gender must be taken setiously in mainstream, normal
institutional activities and not merely left in the marginalized
peripheral backwater of specialized women’s institutions.

The term “mainstream” was first used in the 1970s in educational
literature to describe a method that puts many different kinds of
learners in the same classroom instead of separating students
according to their learning abilities. We first find the rather ungainly
term “gender mainstreaming” seeping into institutional discoutse
mainly from the sphere of development. The UN Decade for Women
that began in 1975 focused attention on the effect of aid policies on
women. The women in development movement that came to
prominence at this time was later seen as inadequate because it did not
challenge the underlying assumptions of economic development
policies. So the interest in gender mainstreaming arose as an
alternative mechanism to broaden the concept of development to
respond to women’s lives. Then, the buildup to the 1995 Fourth
Wortld Conference on Women (Beijing) prompted a search for
strategies to respond to the inequality of women. Gender
mainstreaming was seized on as one concrete outcome of the Beljing
conference. The term has now achieved great popularity; almost all
UN bodies and agencies have adopted it formally.

In 1997, ECOSOC defined it as follows:

1 An article length version of this talk appears in Harvard Human Rights Journal
18: 1 (2005).
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Mainstreaming a gender perspective is the process of
assessing the implications for women and men of any planned
action, including legislation, policies ot programmes, in any
area and at all levels. It is a strategy for making women’s as
well as men’s concerns and experiences an integral dimension
of the design, implementation, monitoring and evaluation of
the policies and programmes in all political, economic and
societal spheres so that women and men benefit equally, and
inequality is not perpetuated. The ultimate goal is to achieve
gender equality.2

It has been adopted in the mission statements of nearly all UN
specialized agencies. Gender mainstreaming is endorsed in the
Millennium Development Goals. It is everywhere.

The bland, bureaucratic acceptance of the term “gender
mainstreaming” suggests that it is a problematic term. It distracts
attention from the deep ways in which inequalities are woven into the
international system. Gender has become a rather contradictory
concept and has lost its political bite. In fact, the use of gender
mainstreaming as a reform strategy makes issues of inequality much
harder to address.

What does gender mainstreaming actually mean in the human
rights field? It first appeared at the 1993 World Conference on Human
Rights, where documentation reported statements that women’s
human rights form an integral part of human rights activities. Much of
this talk came from the Office of the United Nations High
Commissioner for Human Rights. This idea was endorsed as one of
the outcomes of Beijing, and ECOSOC’s definition summarizes the
request from the UN and the Commission on Human Rights to
encourage all parts of the UN system to take gender setiously.

We have, then, rich rhetoric. What has been the product? There
has been very little produced in the human rights field. The
Committee on Economic, Social, and Cultural Rights has referred to
the position of women regularly in its repotts and General Comments.
But its guidelines are very general and quite uneven.

2UN Doc. E/1997/SR 20 (1997), p. 24, paragraph 4.
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In 1996, the Committee on the Elimination of Racial
Discrimination (CERD) expressed positive antipathy to integrating sex
and gender into its work; there is the famous statement of CERD’s
chair that “Any request to integrate gender into states parties repotts is
fundamentally misconceived.” But in 2000, CERD issued its General
Recommendation 25 on Gender Related Dimensions of Racial
Discrimination. It was disappointing, merely announcing that the
“Committee, when examining forms of racial discrimination, intends
to enhance its efforts to integrate gender perspectives, incorporate
gender analysis, and encourage the use of gender-inclusive language in
its sessional working methods, including its review of reports
submitted by States parties, concluding observations, early warning
mechanisms and urgent action procedures, and general
recommendations.””

The Human Rights Committee (HRC) has given vety patchy
attention to these issues. The HRC’s August 2004 reports ask
questions about women in the public sphete, but generally pay little
attention to women or gender in a systematic way. For example, in the
HRC’s General Comment on Torture, thete is scant attention to
women and gender.

In other parts of the UN system, such as in the work of the
Special Rapporteurs on Afghanistan over the last 10 years (there have
been three in this time petiod), one would think that thete would vivid
attention paid to women given the oppression of women under the
Taliban. On the contrary, there are but a few paragraphs, and the
language is nonspecific.

The way gender mainstreaming has been incorporated into the
UN human rights system indicates a more general problem with the
entite project. Four general problems exist. First, ECOSOC’s
definition of gender mainstreaming is so inclusive as to be almost
meaningless. It assumes that there is symmetry of position between
women and men and that gender equality is just a matter of giving

men and women equal time.

3 CERD General Recommendation 25, paragraph 4.
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A second problem relates to the actual impact and development
of gender mainstreaming programs. Progtess is quite variable and
gender mainstreaming fatigue is apparent in certain areas of the United
Nations. Responsibility for gender issues has tended to remain with
specialist staff, and it has encountered sustained resistance in some
areas. Reviews of gender mainstreaming policy in vatious UN bodies
have shown inadequate budgeting for the projects’ gender
components, insufficient analytical skills, and a general lack of political
commitment, both within the organizations concerned and at a
national level. At the World Bank, for example, proponents of gender
concerns are required to show rigorous evidence of “efficiency gains”
before the project can be implemented. What is striking is that there
has been no work on measuring progress; the indicators have not been
developed. But the project of gender mainstreaming has allowed for
the reduction of resources for specialized women’s units within UN
agencies. This is mirrored in the human rights field; it has been
relatively easy to obtain revision of teporting guidelines—most
committees have agreed to those—but very difficult to have practical
follow-through. This is the much larger problem of impact.

The third problem is the limited sphere contemplated for gender
mainstreaming. It is striking that mainstreaming has been seen as
applicable to policy development only in certain areas. In the
European Union, for example, there has been resistance in the area of
competition policy; although in human rights it has been seen as
applicable. Within the UN, gender mainstreaming has not moved into
so-called “hard” areas of law. It has not been included in any of the
mandates of, for example, the International Law Commission.

The fourth, most profound, problem with the issue of gender
mainstreaming is the way it has depoliticized the notion of gender.
Gender has been used as a synonym for “sex.” Many UN documents
draw a distinction between the two and give the standard definition
that sex is about biology, while gender is about social roles. Many
feminist scholars would find this problematic in itself. Recent
scholarship points to the classification of biological sex differences as
a function of gender. This paradoxically makes gender somehow
natutal and difficult to change, precisely what it is not. A perfect
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example of this depoliticization of the notion of gender in this atea is
Security Council Resolution 1325, adopted in 2000, which was hailed
as a great step forward by many feminist groups.

Security Council Resolution 1325 directs governments to give
special attention to women and peacekeeping and to mainstream
gender in all conflict resolution. But it translates gender as giving
attention to the special needs of women and gitls duting repattiation,
supporting local women’s peace initiatives, and protecting the rights of
women and children in any new legal order. In other words, it is all
about women as females. Gender, it would appear, is only about
women. The resolution is silent on men. The resolution could have
considered masculine identities in times of conflict and the violent
patterns of conduct that are accepted precisely because they are coded
as male.

The tale of gender mainstreaming with respect to human rights
tllustrates the problem facing the use of feminist concepts once they
are let loose in both the institutional and policy atenas. The technique
of gender mainstreaming has effectively reduced the concept simply to
a synonym for sex. What is ironic is that the term gender began and
has remained a much contested one internatonally. For example, there
was a great furor over the use of this term at Beijing. So, in some
contexts, gender remains a radical concept. The United Nations
gender mainstreaming program has reduced it to 2 static concept and
temoved consideration of the relational aspects of gender and of how
patterns of gender reproduce patterns of subordination. Women’s
problems therefore can easily be explained within the UN’s use of
gender as issues of cultute or poor information: they under specify the
power relations that sustain women’s inequalities.

The notion of gender has not affected the mainstream, but the
mainstream has defanged gender. So the question is: What should be
done with gender? One choice is to make it unsettling and more
tadical: allow it to focus on the power telationships between women
and men in specific contexts. Because gender mainstreaming suffers
now from so much misuse, it is time to abandon this term and to
tegroup on the less comfortable periphery—on the banks of the
mainstream.
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Paula Escarameia

The way in which we categorize and submit human rights matters to
certain United Nations’ bodies has a profound impact on the way the
issue is treated and resolved. East Timor cleatly demonstrates this.
There were different phases of UN involvement. The first phase
begins with the invasion of East Timor by Indonesia in 1975 and
continued until approximately 1982. Duting this petiod, the UN
reacted to what happened in East Timor through the Security Council;
the situation was characterized as aggression ot invasion, and two
resolutions were issued. Later, the situation was addressed by the
General Assembly. Since 1999, the UN has been heavily involved in
East Timor, again classifying the situation as one of aggressive
invasion and allowing peacekeeping forces to be directed by the
Security Council. Again, Security Council resolutions were adopted.

The point is that the categorization of the situation was not
random; there were sufficient facts to classify each matter as
aggression or self-determination. However, the classification of issues
leads to their assignment to one UN body or another, which in turn
has dramatic consequences for action.

To put this in the context of everyday situations in the UN, the
Sixth Committee addresses international law issues and the Third
Committee, normally, deals with human rights issues. Thete is also an
entire network of machinery related to human rights at the UN: the
Commission on Human Rights, the UN treaty monitoring
committees, and so on. Ordinarily, the Sixth Committee is not
considered a human rights organ, although many of the resolutions
and conventions negotiated concerned human rights. Why is this
important? The individuals who sit in the Third Committee and in the
Sixth Committee have quite different training. The Sixth Committee is
peopled with jurists. The Third Committee is comprised of diplomats,
with backgrounds in international affairs or political science. The
Third Committee tends to engage in political argumentation, while the
Sixth Committee tends toward legal argumentation. This makes a
difference for decision-making processes. The Third Committee
wotks through negotiating blocks of like-minded states acting in
consort, while the Sixth Committee does not. The Sixth Committee
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works by consensus; perhaps in my entire career there, one ot two
matters were put to a vote. In the Third Committee, however, issues
are decided as a result of a vote. Another major difference between
these committees is the presence of NGOs. In the Third Committee,
NGOs patticipate, while in the Sixth Committee, they are generally
absent, with the important exception of the negotiations for the
International Criminal Court. NGOs can exert useful pressure. It is
ironic, then, that the presence of NGOs is a function of an arbitraty
classification of a matter into the Third or Sixth Committee, and this
has consequences.

With the enhanced powers of the Security Council in the post-
Cold War petiod, the implications became far reaching. There are
many restrictions on who can even enter the Security Council
chamber, and the proceedings are dominated by the Permanent Five
members. All that can be done is to draft resolutions that might be
acceptable to everyone. Constructive ambiguity is the technique of
choice. There is much pressure for consensus in the resolutions. The
decision-making process is not transparent. All that is officially
recorded are the formal sessions. However, decisions are actually
taken during the informal proceedings, or the informal informal ones,
where there is no record. This makes it difficult to participate.

There is also the International Law Commission (ALC), not
composed of state representatives, but of 34 technical experts who act
in their individual capacities. The ILC considers matters that have
implications for human rights. For example, at the moment, the ILC is
dealing with reservations to treaties, and reservatons to human rights
treaties ate a problem. It is also working on some environmental
treaties, which, while not strictly about human rights, affect the
enjoyment of all human rights (access to water, for example). The
ILC’s manner and method of work has implications for human rights.
The ILC works in total isolation from the outside world. A typical

session begins in the morning with individual monologues whete
positions are stated. Even when mini-debate, as it is called, occurs, this
is not an occasion for meaningful dialogue. In the afternoon, drafting
committees assemble and get to work. There is no formal provision
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for a negotiating mechanism. When difficulties atise, they ate resolved,
but not in open negotiations.

The ILC tends to replicate what already exists. It is not innovative.
Yet in the UN Charter and in its own statutes, the ILC is supposed to
develop international law, as well as codify it. The development aspect
has largely lagged, so in the main, the ILC codifies very cautiously. It
tends to exclude human rights. For example, the extension of
diplomatic protection to refugees—a potential human rights
concern—was explicitly shunted to the other UN human rights bodies
to consider. Because such protection was viewed as a human rights
issue by members of the ILC, it was not included in its elaboration of
international law. Therefore, those who are in most need of diplomatic
protection do not have it. This sort of compartmentalization is
continually repeated. It is the persistence of the paradigm of the
Westphalian model.

To conclude, the main question is how to charactetize and classify
human rights issues, and to pay attention to their assignment among
United Nations bodies. States and NGOs alike need to be aware of
the differences among these bodies and the processes that they use.
They have great importance for how human rights concerns get
discussed. What might appear to be a dty, if not inconsequential,
matter of bureaucracy turns out to be quite alive and significant.
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Rights Rhetoric and Court-Centric Advocacy

Comparison of traditional rights-based advocacy with other discourses and
rhetorical  strategies—including interest-based, consequentialist, and utilitarian
arguments—as an avenne toward realiging certain goals.

James Goldston

If you want to change the world, why go to court? To begin with a
caveat, one must be wary when lawyers from the United States talk
about litigation and particularly international litigation—because as
with everything else, Americans tend to impose their own views and
expetience on phenomena, and, in fact, Ametican litigation is quite a
distinctive species. International litigation is often very different from
what happens in US coutts.

Notwithstanding this caveat, public interest litigation as an avenue
toward change, as the title of this session states, does have a long
history in the United States. Thete are a number of lessons to be
learned. The US just celebrated the fiftieth anniversary of Brown ».
Board of Education with an examination of what went right, what went
wrong, and the decision’s impact. Brown succeeded as a powerful and
fundamental declaration that, from that point forward, African
Ameticans would no longer be officially tegarded as second class
citizens. Brown changed the political discourse in irtevocable ways.

At the same time, Brown failed to end racism; it failed to end
segregation in schools, which, though barred by the law, has only
worsened markedly in recent years. Part success and part failure is
probably a reflection of the mixed blessing of human rights litigation
in many parts of the globe. In assessing the impact of litigation, it is
ptobably necessary first to ask, what do you want the litigation to
achieve? Public interest litigation has a number of possible goals
including remedies for clients, establishing legal precedents, shaming
governments, and changing public discourse about a topic.

Yet litigation may not be the best route to these goals. Litigation
takes time, and its results are uncertain. Lawyers are often not
committed to change, and many NGOs lack the human resource
capacity to pursue litigation effectively. Notwithstanding these
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limitations, litigation can be worth the effort, patticularly as part of a
broader movement for change in which coutts and judges are not the
only players. '

A useful example is from the current battle for racial equality in
Europe. In the post-Nazi era, racial or ethnic classifications were
widely discredited. Yet racial disctimination persisted in much of
Europe. In the East, racism was frozen in the grips of communism; in
the West, racism was the common response to increasing immigration
from the former colonies and elsewhere. Throughout Europe, millions
of Roma continued to be treated as second-class citizens. Thus, for
most of the twentieth century, much of Europe has lacked the
tradition of challenging and combating racial disctimination.

At the regional level, the anti-discriminadon norm in Article 14 of
the European Convention for the Protection of Human Rights and
Fundamental Freedoms offered only subsidiary protecton in the
enjoyment of civil and political rights and said virtually nothing about
the enjoyment of the vast swaths of social and economic life where
discrimination was rampant. While numerous directives prohibiting
discrimination on grounds of gender were issued, there wete hardly
any on race or ethnicity, even though the EU was forged in patt to
prevent a repeat of the ethnic horrors of the Second Wotld Wat.

Burope’s relative silence came to an end with the fall of the Betlin
Wall. Three parallel developments helped bring about change. In the
East, politicians in post-communist societies exploited racial prejudice
for political ends (i.e. Yugoslavia) while, in the West, a grassroots
movement concerned with xenophobia campaigned for a Eutrope-
wide norm against racial prejudice. They drafted what was called the
Starting Line proposal for an all-embracing EU law against racial
discrimination. And all over, the opening of political space following
1989 created the opportunity for a nascent movement for Roma rights
to stake its claim on the European agenda.

In 1997, pethaps moved by all three of these trends, European
leaders inserted in an EU treaty, for the first time, authotity for the
EU’s executive arm to legislate on issues of racial disctimination. Only
after the success of Austria’s Joerg Haider and his right-wing Freedom
Party were the Buropean leaders galvanized into action. In 2000, the
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European Commission pushed through a legislative directive on racial
discrimination; this new law prohibited both direct and indirect
discrimination in housing, education, and provision of social services.
The Race Directive, as it is known, is a major leap forward and began
a time-bound process of legislative amendment in all 25 EU member
states. Millions of euros are being spent on public education, fortifying
administrative bodies, and training the judiciary to measure and fight
discrimination. This occurred by legislative fiat—not through judges
or coutts.

Against this backdrop of popular activism from below and
notmative transformation from above, what started as a trickle
became, over the past decade, a stream of litigation. This litigation has
pushed the boundaties of legal protection outward in two doctrinal
areas of importance to ethnic minorities.

One seties of cases has broadened the scope of human rights
protection under Articles 2 and 3 of the European Convention on
Human Rights (the right to life and freedom from torture and
inhuman or degrading treatment or punishment, respectively). This
new jurisprudence has held that governments must not only refrain
from affirmative harm, they must also investigate thoroughly and
effectively credible allegations of abuse. In grafting procedural
requitements onto what were previously understood to be substantive
rights, this consistent line of authority has effectively amended the
European Convention to impose substantial new obligations on law
enforcement officers and protect victims of police misconduct who
ate often ethnic minorities.

The European Court of Human Rights has not moved as quickly,
but this may change soon. In February 2004, for the first time ever,
the Court found a violation of Article 14 of the European Convention
(non-discrimination) on grounds of race in a case of the racially
motivated shooting deaths of two Bulgarian Roma.! In another case,
the Court is faced with the first systematic challenge to racial

! Nachova v. Bulgaria, European Court of Human Rights (ECHR), Judgment of
February 26, 2004. In July 2005, this portion of the judgment was affirmed by
the Grand Chamber of the European Court of Human Rights. Nachova ».
Bulgaria, ECHR, Judgment of July 6, 2005.
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segregation in European schools; observers believe the Court will
relinquish jurisdiction to the Grand Chamber—a sign of the
significance of the case and determination that the highest judicial
body should render the judgment.

The Court’s expansion of doctrine in the fields of racial
violence and discrimination has been made possible by legal
advocacy—specifically, an ever-growing flow of well-documented
complaints pursued through domestic judicial systems. But this
litigation has expressly drawn on the broader legislative and political
developments previously mentioned. Thus, in prescribing a reversed
burden of proof for the resolution of discrimination claims, the
European Union Race Directive established a new standard of review
that has directly influenced, and been incorporated into, the Court’s
jutisprudence. More generally, much as they may try, the judges who
sit on the Court cannot remain immune from the political debates
concerning racist, anti-Semitic, and anti-Muslim sentiments now
coursing through many European societies. In both these ways,
political ferment may have helped push the Court to be a bit more
courageous on these questions than it otherwise might have been. In
turn, the Coutt’s evolving jutisprudence has lent legitimacy to, and
sometimes encouraged, further political and legislative efforts to curb
racist action.

Though the process has evolved in fits and starts, over the past
decade and a half in Europe, court-centric advocacy and broader
public education and political efforts have reinforced one another in
clatifying and expanding legal protection against racial discrimination
and violence. To be sure, in Europe, unlike in the United States, there
has been no single seminal decision like Brown with the far-reaching
political reverberations to fundamentally reorder how people think
and talk about race relations. At the same time, the very bureaucratic
nature of the EU—its patient and sometimes overbearing attention to
detail in legislative amendment, institutional transformation, and
training of judges and enforcement officers—may ultimately yield
mote effective implementation of anti-discrimination norms.
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Alicia Ely Yamin

At least in the United States, there continues to be a wide-spread
conception that the character and origin of civil and political rights
fundamentally differ from social and economic tights, which, as a
result, are not enforceable in courts in the same way. However, these
differences are more relative than absolute. Courts in 2 number of
countries are expressly coming to articulate that “justiciability” or
“legal enforceability” is a fluid concept more aptly applied to
dimensions rather than to categories of rights. For example,
procedural protections are as important to both economic and social
rights as they ate to political and civil rights. If a state undertakes to
implement economic and social rights, courts have an obligation to see
that they are enforced in a non-disctiminatory way that affords
recourse to legal protection.

Similarly, courts are increasingly being confronted with cases
where the boundaries of these sets of rights are blurry: categoties are
porous so that the right to life may be inextricably intertwined with the
tight to health care. Courts may therefore be expansively interpreting
the right to life not just as preventing the arbitrary taking of life but
also to include positive obligations to prevent avoidable and
unnecessaty loss of life. This is tantamount to enfotcing the right to
health. Thus, there is greater affirmative intervention by the courts to
enforce the programmatic dimension of social and economic rights.

Often this entails declating a violation of a clearly defined
notmative obligation—some kind of due process, for example—even
though it happens to be intertwined with a social and economic right,
and then sending it back to the appropriate governmental organ for a
remedy. This is frequently what happens in the right to health:
legislation or regulations may direct that anti-retroviral drugs (ARVs)
be made available to all those infected with HIV. In practice, ARVs
are not made available on a consistent basis—for example, due to
budgetaty constraints. Here we have a clear obligor—the state through
its Ministry of Health—and a clear remedy—the provision of ARVs.
Courts increasingly understand the right to health in such terms.

However, bolder interventions by courts can increasingly be
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expected, such as instructions to political bodies on criteria for
complying with constitutional norms. Or a court itself may define
social policy and establish itself as the guardian of its implementation,
for example, when the Treatment Action Campaign brought a case
against South Aftica’s Ministry of Health when the Constitutional
Court ordered the extension of Nevatpine treatment to prevent the
maternal transmission of HIV to a child. In cases whete the remedy is
simply declaratory or even where there is non-compliance, the judicial
decision is still valuable in establishing a dialogue between judicial and
political branches by changing the nature and context of the claim in
question. For instance, in the Treatment Action Campaign case, the court
was really chiding the executive branch as not regarding the HIV
epidemic as the national emergency that it is in South Africa. This
cannot be emphasized enough.

In Latin Ametica, there has been a great degree of judicial activism
related to economic and social rights. This is no coincidence since
there has been a very strong NGO movement able to translate these
social disputes into adversarial legal claims in combination with a
historic weakness of democratic institutions. This has allowed for the
transfer of these impottant social policy issues to the judicial arena and
alters the way we answer the question of the democratic legitimacy of
judicial action. Thus, as Victor Abramovich has argued, in discussing
the margin of action that the judiciary has with respect to other
branches of government, it is important to look at the context and
examine the empirical evidence and not simply consider the abstract
notions of separation of powers to ascertain courts’ legitimacy.

There are cleatly enormous obstacles and limitations to prevailing,
winning, and enforcing any court judgments. Paraphrasing Justice
Albie Sachs of the South African Constitutional Court, the question is
no longer whether social and economic rights can be enforced by
courts, but how it can best be done. To address this question, court-
centric advocacy can neithet be the beginning nor the end of any
strategy. Lawyers must grapple expressly with courts’ limitations in
creating any systemic change.

A good example emerges from the work of the US-based NGO
Mental Disability Rights International (MDRI) in Paraguay. In
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Paraguay, there is only one national neuro-psychiatric hospital with a
capacity of approximately 460 beds. There are no out-patient
psychiatric or psycho-social rehabilitation programs, and one must be
a hospital inmate to get psychotropic medication. There are no public
shelters for victims of domestic violence and no psycho-social services
or rehabilitation programs. The conditions are beyond appalling.
Imagine Dante’s inferno: naked men and women sitting and rocking,
tied down in beds, in cages, with open sores, no functioning toilets or
baths, wretched smells of urine and feces, pregnant female inmates
complaining about constant sexual abuse by guards. It was clear that
no treatment, therapy, rehabilitation, or activities were provided.
MDRI documented the conditions of two teenage boys held in
isolation cells for six years. They each had a small board that served as
a bed; for one of the boys, it was too shott for him to lie down. There
was a small hole in the floor that was supposed to be a toilet, but it
was caked over by excrement. The boys were covered in excrement.
They were fed gruel, handed to them through the bars, to eat with
their hands. Both boys had lost the capacity for speech because of
their confinement. They were only allowed out of these tiny cages
every other day to roam in other cages that were equally wretched.

MDRI, in conjunction with the Center for Justice and
International Law, immediately brought a petition for precautionary
measures to the Inter-American Commission on Human Rights on
behalf of the patients. The Commission, for the first time, granted
precautionary measures in relation to a psychiatric hospital.
Subsequently, Paraguay’s president visited the hospital, was appalled
by the conditions, promptly fired the director, and called for sweeping
reforms. Some reforms have since been instituted, and money has
been spent to refurbish the facility. Yet, during MDRI’s follow-up
missions, egregious problems were still found. This has raised the
question of whether the domestic remedies have been exhausted and
whether MDRI needs to file a full case before the Commission.

This case reflects the potential for court-centric advocacy to
secure health rights by injecting standards into mental health care and
conditions (where previously there had only been discretion), creating
rights-holders among the most abused and abandoned, and creating
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the possibility of expanding the conceptualization of what the rights to
life, health, equal protectdon, and freedom from inhuman and
degrading treatment mean in light of patients’ experiences. However, it
became clear that Paraguay’s government had very little idea of how to
provide mental health services effectively, much less keeping to
international human rights standards. But this is not unusual.
According to the WHO, over 40 percent of countries lack national
mental health policies and 90 percent lack policies for adolescents and
children. Litigation cannot substtute for that lack of policy and
programming. Litigation might improve conditions and facilitate the
transition from institutional to community care. It might allow for
dispensing psychotropic medications by community health workets on
an out-patient basis. But there ate a wide array of issues related to the
delivery of health care that litigation simply cannot address.

Litigation does not get at underlying structural factors in society
that contribute to the situation. For instance, a large number of
patients in this hospital are social patients in the sense that they would
not need to be institutionalized if they had the minimum family and
social support. Paraguay is a desperately poor country with an unequal
distribution of income. Mothers wete grateful that their children were
in these institutions because at least they could get food thete. These
women could not feed their children otherwise. Imagine what that
means for the hundreds of thousands who are mentally or physically ill
and need care. Obviously, it is difficult to address all of these
structural and undetlying factors. But they cannot remain the
background out of which we identify a single violation and proceed to
secure a remedy. We need to mote systematically address and develop
the contextually specific ways in which we can enable people to truly
enjoy theit rights—economic, social, civil, and political.

Where does that leave us in terms of strategies and
conceptualization of human rights work? Acknowledging the limits of
court-centric advocacy does not undermine its importance or the
centrality of seeking accountability for economic and social rights. It
would be self-defeating to cteate a dichotomy between legal and
political strategies. There is evidence that linking the legal strategy with
political mobilization ultimately makes both more effective. One
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example in which an incredibly stigmatized population used litigation
to become a political player comes from Venezuela. In the 1990s,
HIV-infected people brought a series of successful cases for securing
ARVs; this spurred the creation of committees of HIV-positive people
and people with AIDS to monitor the implementation of decisions,
political policies, and budget making while also conducting education
and outreach that, in turn, fostered further litigation. Their use of
rights helped to underpin their political claims.

Similarly, indigenous people in a number of Latin American
countries have brought cases related to the rights to health and a
healthy environment against logging and other extractive industries on
their lands. This led them to organize into movements and political
parties, not only to administer the revenues from these cases, but also
to project this discourse of rights and elaborate visions of what an
authentically multi-cultural society might look like.

Raising awateness of rights must be linked to real forms of
accountability. It could be through judiciaties or alternative
mechanisms. But rights education must be applied. Simply speaking
about the right to health or citing the UN documents is insufficient as
it is not connected to the lived expetience of people whose children
die, for example, because there is no functional health care system.
Accountability is key.

However, with economic and social rights, there is a risk or
dishonesty in transforming a social struggle into a lawsuit. The leading
groups have legalized many struggles, and there is a resulting gap with
the social movements. One finds incipient resistance to human rights
NGOs by social movements for a variety of reasons: the legalization
of the claims of the social struggles, the different relationship that
human rights NGOs adopt toward the state—that is, negotiating or
being neutral and not political—although this neutralization of the
political discourse of social change also happens within the social
movements, such as in the women’s movement.

Resituating litigation in broader strategies might also imply
changes in the way we think about society and human rights work. In
the narrow view of litigation and human rights—name the violation,
identify and shame the perpetrator, and obtain relief—the goal is to
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reset the status quo. This is a limited and palliative understanding of
human tights. The examples above, and others from economic and
social rights work, suggest a different conceptualization of society as
being in constant flux and undergoing a constant power struggle
where patterns of health and ill health are products of power relations,
as much as other biological or behavioral factors. Securing health and
rights to health is a matter of destabilizing entrenched power
structures and subverting power relations. Court-centric advocacy,
then, is more than restoting a ptior legal order but part of changing
the social order, a tool in a much broader effort to diffuse economic
and political power, both within and among societies, whether it is
against the state or non-state actofs.

Kieran McEvoy

This talk pays tribute to Stephen Livingstone, a former colleague, who
died tragically earlier this year. Stephen was an LL.M. graduate of
Harvard and later became Dean of Queens University Law School. He
was a prominent human rights activist in Northern Ireland, who was
inspired at Harvard to take up the human rights mantle and certainly
inspired 2 generation of activists, including myself, to become
involved. We are all lessened by his passing.

There is a tendency for those who study Northern Ireland to
focus primarily on the conflict and peace process through the state’s
actions. This paper, however, focuses on the involvement of a non-
state actor, the Republican Movement, and in particular the
relationship between court-based advocacy and litigation strategies and
other strategies of armed and political struggle by the Irish Republican
Army (JRA) and Sinn Fein. What is important to assess is the ways in
which the increased resort to law by IRA and Sinn Fein has
transformed the Republican movement as a whole.

In framing this talk, there are a number of implicit conceptual
elements. First, with due deference to Habermas, law is a dialogical
process. Second, law and litigation are instrumental and symbolic
forms of resistance. Thitd, law in the furtherance of the military and
political struggle is, in part, constitutive. Four examples will illustrate
these interconnected elements: (a) the trials of the IRA defendants; (b)
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the use of international fora, such as the European Court of Human
Rights and other national courts by Republicans during extradition
hearings; (c) judicial reviews sought by IRA political prisoners; and (d)
the judicial reviews of the political process sought by Sinn Fein from
the 1980s until the present. The Republican movement, it must be
noted, was unusual in that the political wing (Sinn Fein) has
traditionally been subservient to the military movement (the IRA).
Over the years this has shifted due, in part, to the use of law.

First, the trials of IRA defendants were sites of resistance as well
as tepression. Until the 1970s, dating back at least 150 years,
defendants would simply refuse to recognize the legitimacy of the
courts’ jurisdiction. The courts were seen as the tangible symbol of
British occupation in Ireland. This was part of an internal dialogue
within Republicanism that helped legitimate the use of violence in the
1970s, as it recalled the historical tradition of armed resistance dating
back over 100 years. The practical consequence of this strategy was to
inculcate IRA volunteers with a sense that the struggle continued even
though they were incarcerated and to prevent security information
from leaking out during interrogations. This non-recognition strategy
would, in turn, prepare defendants for the long war ahead in prison.

By 1976, the practice of non-recognition of the court dissipated.
This strategy was never completely an uncontested tradition anyway.
Many prisoners thought if they fought the case and won, they could
get out of jail and rejoin the fight. Even the IRA leadership recognized
this. So, there was a sentiment from the rank and file that this position
was purist but impractical. Thus, when the practicalities of this
approach were challenged, the orthodoxy was reframed. The IRA was
already waging an economic war on Great Britain—the bombing
campaign of civilian and militaty targets in Ireland and Great Britain.
Its rationale was to tax the resources of the British exchequer. The
ptisoners then began to fight every case, even those that were patently
unwinnable, as a means of tying down judicial and security resources.
As you can imagine, the British courts were saturated with these cases.
By the 1980s, a pragmatic accommodation was reached between the
defendants and the judiciary called “adopting the evidence”—not plea
bargaining per se, as it is not technically allowed—but the defendant
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would not contest the evidence, and, in exchange, sentences were
reduced.

Secondly, in the international arena, Republicans used law as a
means of resistance by fighting extradition cases in other countries and
through the claims-making processes of the European Court of
Human Rights. The extradition cases are fascinating because these
were fought even when the IRA was refusing to acknowledge both the
courts in the North and South of Ireland (as that government was
seen as illegitimate as well). The legal issue for extradition hearings was
whether the offences could be deemed political and this cleatly
tramped the non-recognition instincts of Republicanism. Extradition
proceedings went to the core of the Republican understanding of the
conflict. In using the European Court of Human Rights, Republican
cases were first framed squarely to the European Commission. In
1978, a group of protesting prisoners claimed they should be deemed
political prisoners under Article 9 of the Convention (freedom of
thought, expression, and religion). The Commission disagreed. The
next strategy was mote oblique and challenged their conditions of
arrest, such as denial of access to a lawyer (under Article 6) or under
Article 2, the tight to life with respect to the execution of unarmed
IRA activists by British fotces in Gibraltar. Although they lost more
cases than they won, the contest primarily had symbolic and political,
rather than instrumental, significance. These international actions
provided a challenge to the British hegemonic tepresentation of the
conflict as simply a law and order question. In addition, they presented
an opportunity to have evidence of British collusion with Loyalist
paramilitaries, torture, extra-judicial executions, and so forth written
into the record and presented to the international media.

The third site is IRA prisoners’ use of law from within the prisons
through systematic judicial review of prison management and
conditions. The British courts tended to have a hands-off approach to
prison administration. This changed after an important 1979
European Court of Human Rights case (the Sz Gemmain case). This
decision (to use the courts) coincided with the end of the hunger strike
era during which ten prisoners starved themselves to death, and the
movement was looking for less self-destructive forms of struggle.
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Litigation fit nicely within this new post-hunger strike era. The fitst
cases were brought by IRA leadership as well as rank and file
members, some of whom had refused to recognize the court when
they were initially convicted. Theses cases were also influenced by
some IRA prisoners who were held in England and whose cases went
up before the European Court of Human Rights.

This strategy brought some tangible benefits to the Republican
Movement. First, the IRA prisoners received legal aid from the British
state. Thus they were funded, from their perspective, by the enemy.
Second, the prisoners often became highly expert lawyers. These
challenges also effectively dismantled the prison discipline system.
That is, while a case was pending, for example, a guard’s imposition of
a disciplinary action, such as suspension of privileges, the prisoner
would be granted interim relief, and the “sentence” would be
suspended for that time. As there were hundreds of such challenges,
little could be done to enforce disciplinary actions. This wore down
the guards and irritated the British in the eyes of the Republican
prisoners. By late 1980s, approximately one-half of all judicial reviews
in Northern Ireland were taken by paramilitary prisoners.

Lastly, there was the use of judicial review by political figures to
challenge gerrymandering and other tactics that aimed to exclude
Republicans from the politdcal arena. By way of background, the
evolution of Sinn Fein begins in the hunger strike era, with the
election of Bobby Sands as a Member of Patliament. Gerry
Adams and Martin McGuinness and others saw the potential of an
“armalite and ballot box” strategy—that is, the joining of armed
struggle with political struggle. In 1983, Adams won a seat in
Parliament representing West Belfast; in 1985, Sinn Fein won 59 local
council seats. At this point, the IRA campaign was raging. Therefore,
for the Unionists, having Sinn Fein Councilors sitting beside them in
Council Chambers was extremely difficult—many of the Councilors
had lengthy prison records for their IRA activities. The Unionists
would engage in various antics to exclude the Sinn Fein Councilors
such as delegating Council business to a subcommittee from which
Sinn Fein was excluded or blowing loud whistles during the sessions
so that they could not be heard, and so on. The Republicans
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challenged this in coutt, and they won a significant number of these
cases. This tradition of using the courts in the political arena
continues.

A story illustrates how important using law as a strategy has
become to Sinn Fein. In 1993, a Republican constituent challenged the
victory by a SDLP candidate (Sinn Fein’s opposition within
Nationalism in Northern Ireland). The SDLP candidate won the West
Belfast seat illegally on the face of evidence that he had overspent his
campaign budget. (There are strict limits in Northern Ireland) The
court, however, ruled in favor of the SDLP despite the law and facts
being on Sinn Fein’s side. Sinn Fein was furious. An observer from
the IRA remarked (using Notthern Irish vernacular that cannot be
repeated in polite company) “There goes your faith in the British
judicial system.” Nonetheless, Sinn Fein and the Republican
Movement continue to use law as a political strategy.

To conclude, there is a considerable critical literature concetning
what Scheingold calls the “Myth of Rights,” the idea that revolutionary
potential becomes side tracked or co-opted by the use of human rights
and court based strategies. In other words, to remain alive,
revolutionary and radical movements must stand in a relationship of
contradiction to the prevailing system. This is a live debate in the
critical human rights wotld. Can resorting to the law and coutts be
considered selling out? This is exactly the charge that dissident
Republicans, those who are opposed to the peace process, have made
against Sinn Fein and the IRA—that they were simply selling out.
Mainstream Republicans, like Gerry Adams, would argue that rights
discourse was always a part of the struggle. One of the effects of using
litigation was to provide an additional weapon to the political side of
the Republican movement as well as the peace process. But it also
made them address fundamental issues about their own strategies, to
begin to countenance consideration of the rights of the “other”—in
this context the Unionist community. The assertion of rights was not
simply another element of the Republican armory; it contributed to a
fundamental reshaping of Republican ideology and practical methods
of asserting their political objectives. That is something for which
everyone in Northern Ireland is grateful.
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Cleavages in the Human Rights Movement

Analysis and comparisons of basic cleavages with respect to understandings of
human rights in general or particular kinds of rights, issues such as civil) political
vs. economic/ social rights; North vs. South perspectives, and policies bearing on
human rights and universalism vs. relativism on cultural/ family matters.

Simon Tay

Implicit in this panel is the notion that cleavages in the human rights
movement are problematic. However, the persistent and deep
cleavages of the human rights movement are natural because of its
claim of universality, and application of individual rights in the state
systems cannot go unchallenged. That is why these cleavages appear
over and over again. No movement with such an ambitious claim can
go unexamined. In the context of Southeast Asia, it is important to
look at the origins of these cleavages and ascertain if and how they
have healed.

The first cleavage in Southeast Asia was the claim, which surfaced
in the early 1990s, that Asian values necessitated a different standard
of and approach to human rights and democracy. In the early 1990, in
Professor Henry Steinet’s seminar at Harvard Law School, we
tehearsed this discourse, and some students became skeptical. Time
has born fruit to this sense of weariness. When we reexamine this
discourse, we see it was not about culture and values; rather, it was
about state views and the power of elites within those states. The
Asian values debate was vitiated by the 1997 Asia financial crisis. The
real claim underlying Asian values was that rights would interfere with
economic programs. Now, we see that, bereft of human rights and
democracy, these states would falter on their purely economic footing.

The Asian values debate creates a false dichotomy between East
and West that has revealed itself to be something of 2 mask for Asian
governments to justify their economic policies. Howevet, the question
remains whether all cultures see the universality of humanity in the
same way. The Asian value debate is gone—but there are subtle
differences that must be addressed even as we work for progress. If
admitting Asian values suggests that there are permanent, fixed
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differences in human rights or that the values are dictated by the state,
the argument is empty. But we do need to recognize transitional
differences between East and West as both working toward progress
and commonality in human rights.

In the wake of this economic crisis, democratizaton and
consciousness of human rights in Southeast Asia has increased. For
example, the thirty years of the Suharto regime are over; this year
matked free elections in Indonesia. This may open an era of great
hope or it will prove to be a petiod of muddling through. As a result,
the human rights movement has become part of the norm in
Southeast Asia. Through voting and other means, people have cleatly
indicated that they want to be a part of the movement and not return
to the pre-1997 days.

But people are dealing with the great realities of politics. Despite
the positive developments such as elections and changes of norms,
some .among the authorities would like to slow the progress of human
rights. The human tights movement still needs to win over more
people, to teverse its status as the opposition, and become a new
mandate or compact between a government and the people.

We can see the fragility of the nascent human rights norms by
reference to the cataclysm of 9/11 in America, which had
repercussions throughout the wotld. Tts impact on Southeast Asia,
specifically on human rights, has been largely negative. In a way, it
narrowed the cleavage between the governments of Southeast Asia
and the United States. But united for what purpose? Almost
universally, human rights have gone in the wrong direction. NGOs
have done their work, but state and interstate cooperation have been
headed in a retrograde direction regarding individual rights. The de-
emphasis on human rights has often meant that either the US
acquiesces in repressive state action, such as in Aceh, or if it does not,
as in Myanmar or Cambodia, its human rights policy is merely
thetorical. The US government has not put any real pressure on the
Southeast Asian governments to improve their human rights records.
The US is handing the human rights issue back to the governments in
the region. It should, of course, be stressed that Southeast Asians
should not become supplicants to an all powerful America and
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beseech it to turn its power to address these problems. But when we
leave states to themselves, we must be cautious of regional norms and
practices and how these institutions will behave.

An example of the limitations of regional practices would be
useful. In Southeast Asia, the Singapore Institute of International
Affairs, the think tank that I head, advised and critiqued the '
governments of the region, often with success. Most recently, we
joined other NGOs and experts in the region and pushed the idea of
an ASEAN economic community, which the governments adopted
very quickly. For six years, however, I tried to promote the idea of an
ASEAN human rights mechanism. The culmination came in 2002
when I resigned. Sometimes we succeed and sometimes we do not. In
comparison, our advisory work to advocate an ASEAN Economic
Community and Security Community has quickly gained acceptance,
and ASEAN leaders adopted these goals at their summit in 2003.

For human rights within the Southeast Asian states, during the
run-up to the 1993 World Conference on Human Rights in Vienna,
there was some discussion of human rights and regionalism, but
political will to implement regionalism was lacking. People were
propounding the ASEAN human rights mechanism, and it has been
much easier to talk about establishing 2 mechanism—and even to raise
funds to talk about it—than do the hard work to actually make such a
mechanism real by both pressing and persuading governments. A third
source of frustration with this effort was the lack of external attention
and pressure of the right kind, which could have been brought to bear
by the US, to facilitate the establishment of Asian regional human
rights machinery.

In view of these frustrations, it was apparent that this regional
effort could not go further. So what should be done next? Cleatly,
there should be unity between East and West, but at a level below the
state. There should be a unity among the views of NGOs, both within
the countty and internationally. More broadly, there should be unity
between the human rights movement and civil society. Whether in
Myanmar, Aceh, Cambodia, or Indonesia as a whole, there must be a
broader coalition that deals with human rights in terms of governance,
anti-corruption, and the administration of justice, as well as reacts to
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the much questionable development discourse. We need a form of
unity at the level of peoples, rather than between governments.

In conclusion, cleavages should not be wunderstood as
irredeemable. They represent a broad and necessary spectrum of views
within the human rights movement. Cleavages are always of some use.
There is a richness in different perspectives. For example, NGOs that
single out particular prisoners and cases belong to the same movement
as more scholarly NGOs and professors who study history, reforms,
and deeper institutional and legal questions related to human rights.
Somewhere between the two extremes, there is space for those who
want to use human rights to improve current state practices rather
than to destroy the state. In Southeast Asia, the individual-case based
approach of the human rights movement, which has a mote
oppositional character, has been most dominant. So, in the spectrum
of the ways that human rights exists, it is time to turn to cooperating
with regional partners to create a stronger and more broadly based
human rights movement.

Amr Shalakany

The framework of this panel discussion should be challenged. The
implicit assumption is that cleavages exist when there are two polar
opposites with meaningful differences. Viewing cleavages in such a
binary form focuses on exploiting differences at the polar ends of the
binary. Instead, it would be useful if we focused less on the differences
between and more on the differences within.

Glancing at the characterizations of the cleavages in this panel
description, the list is traditional: North versus South, national versus
international NGOs, universalism versus relativism, internationalism
versus national sovereignty. This structure would be useful only if you
assume that the North actually constitutes a meaningful term in
opposition to the South. If one looks more closely, one can see
differences and cleavages within each of these terms. First, there is no
real consensus or set definition for North ot South. There is a seties of
differences within each of these terms. For example we may state that
legal systems in the East are more spiritual than those in the West,
which are materialistic, or the West is mote individualistic than the
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East, which is socialistic. But when the West is examined more closely,
the idea of individualism itself is contested. Consider Rousseau’s work.
He may be at the origin of the Western liberal legality and rights
tradition, yet his language is replete with discussion of social and
economic rights.

So the problem between viewing cleavages in a binary form is
that it is intellectually incorrect; such a view ignores the internal
contradictions between the two points that create the cleavages. More
importantly, such a dichotomy glosses over that fact that the
differences within allow for creation of unexpected and useful
alliances. Often these can be uncomfortable and unstable. For
example, the North has the rich NGOs that have the money and
might be inclined to impose an agenda on the local NGOs of the
South, who must take up the agenda if they want the money. Yet this
is intellectually incomplete and oversimplifies the power dynamic
between the North and the South. If the international NGOs want to
play in the game, they have to get the local NGOs to play along. This
complicates, if not subverts, the direction in which power runs.

Two examples from the Middle East, both of which involved
cleavages between national and international NGOs, make this more
concrete. The first example is what is known as the Queen Boat case
from 2001 (also sometimes called the Cairo 52 case). In that case, 52
Egyptian gay men were arrested under a law that banned
homosexuality. An uproar ensued, and several international NGOs
intervened. This created a cleavage between the approach of local
NGOs and that of the internationals. The international NGOs used
the language of gay identity rights. Local NGOs claimed this
characterization was counterproductive and that it would give rise to a
flawed litigation strategy and bring bad publicity to the local groups. In
a word, the international intervention made life more difficult for the
local NGO actors.

Finally, in its March 2004 report, “In a Time of Torture: The
Assault on Justice in Egypt’s Crackdown on Homosexual Conduct,”
Human Rights Watch took many of the criticisms from local Egyptian
NGOs on board. One criticism was that the international NGOs used
a discourse of identity rights that did not correspond to the reality in

87



Egypt, particularly in matters related to sexuality. The Human Rights
Watch report consciously avoided using any gay identity language and
instead framed the situation as one of torture. The first line of the
report starts with testimony of one of the victims “Every place we
were held somebody beat us. . . . We asked why? It was like they
weten’t dealing with human beings at all.” Clearly, this report stresses
torture rather than persecution because of gay identity as the human
tights violation. The report also consciously tried to counter the
globalization of an American-based understanding of identity. It
explicitly stated that identities were fluid and that it would not impose
a Western understanding on Egyptians’ experiences. So Human Rights
Watch, an international NGO, problematized identity to be sensitive
to the criticism of local NGOs.

As a companion to the report, Human Rights Watch issued a
statement on torture in Egypt, although not referring to the Queen
Boat case, but to the many documented cases of torture. There have
been no arrests of gay men in Egypt since the report came out. Is
there a correlation? As a strategy, the report and statement seemed to
work. Thus, one can see that the cleavage between national and
international NGOs is not absolute. The former can actually influence
their much richer and more powerful partners by exploiting the lattet’s
internal differences.

The second example involved the Middle East Partnership
Initiative (MEPI).! In its own words, MEPI is a “presidential initiative
founded to support economic, political, and educational reform efforts
in the Middle East.” It is a “forward strategy of freedom in the Middle
East,” with a sizable budget, and founded on four pillars of reform: an
economic pillar, a political pillar, an educational pillar, and a woman’s
pillar. The context of MEPI is similar to the Queen Boat case. Before
the emergence of MEPI, several local NGOs in the Middle East had
been demanding that the US intervene aggressively and sever its
funding for many of the Gulf leaders who rule by virtue of US
suppott. Egypt is the second largest recipient of US aid.

1 More information on MEPI is available on the State Department website at
www.state.gov/p/nea/1ls/1m/26019.htm.
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Until President Bush, no president had been setious about reform
in the Middle East. His administration, however, has put pressure on
the Middle Eastern governments to implement democratic reforms.
So suddenly, this president has done what the local NGOs have been
asking him to do. The problem, though, is that it was George W. Bush
who was promoting regime change.

The local NGOs wete put in a complicated situation. All
over the region, but particularly in Egypt, discussions about
democratization ate taking place. There are explicit expressions in the
press that Mubarak should not be elected to a fourth term, that there
should be open elections, and so on. It is understood that these
conversations are finally happening because the US is putting pressure
on the government. However, local NGOs must pretend that US
ptessure is irrelevant, as if people have always wanted to discuss
reforms. In other words, a gun is in plain sight in the room, yet
evetyone is pretending not to see the gun. There is an uncomfortable
and unadmitted alliance between Bush and local NGOs. This is 2
similar paralle] to what happened between the local NGOs and
Human Rights Watch. To my mind, it is unclear where all theses tacit
and contradictory alliances will go. They might lead to an opening up
of reform,; then again, they might not.

To conclude, examining the number of cleavages listed, one
wonders how the human rights movement functions at all, given so
many pairs of polat opposites. What these two examples demonstrate
is that there are differences, but those differences that matter are
within the local and international movements themselves. Only by
recognizing this can we understand how human rights, as a discipline
and field of practtioners and theorists, can continue to work
successfully despite these various cleavages. The actors, in their
vatious locadons, recognize that there are possibilities of alliances.
These alliances are possible because the cleavages do not cut across in
the clean cut and dichotomous way we presuppose.

Chris Jochnick

For the prior generation of progressive lawyers, Critical Legal Studies
was the rage, and there was much discussion of power and

89



legitimation and questions about liberal lawyering. At that time, the
critique was limited largely to domestic spheres. Today, human rights
are coming in for similar questons, with folks like David Kennedy,
David Reiff, and Michael Ignatieff describing a human rights
movement that risks, on the one hand, being irrelevant to the issues of
the day, out of touch with popular movements and a large part of civil
society, and, on the other hand, doing possible harm to the extent that
it backgrounds or ignores underlying structural inequities and channels
energy and attention into less pressing issues.

These may be the most important cleavages facing the human
rights movement. The Western-based, civil and political rights-
focused, mainstream human rights movement, as epitomized by
Human Rights Watch and Amnesty International, is marginal to many
of the big issues of the day, less relevant than it was during the Cold
War certainly. It is a little more relevant with the so-called war on
terror, but still fails to address the most pressing issues of poverty,
inequality, and marginalization affecting large majorities in most
countries. These mainstream groups do not have a social movement
ot natural base behind them, lack a power analysis, and take pains to
present themselves as beyond politics.

Economic and social rights present a useful challenge to
traditional groups, forcing advocates to address some of these issues
and hopefully leading toward a more effective, progressive, and broad-
based movement. Economic and social rights have faltered not only
for ideological reasons but because of significant practical obstacles
going beyond those faced by civil and political rights advocates.
However, the relative clarity and ease of civil and political rights
advocacy may, in the end, be part of the problem for the movement.
The fact that the advocates can be so effective by focusing on
individual victims and discrete negative violations; that these liberal
rights are so compatible with the most powerful actors in society and
with formal democracies; that they enjoy so much legal support and
acceptance in the West and elsewhere has created a situation in which
a core of professional, legal advocates in the mainstream movement
can be very successful (just look at the doubling in size of Human
Rights Watch in the past few years) while remaining at the margins of
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the issues that are the most threatening to human dignity. This success
encourages a certain complacency that is dangerous to the human
tights movement even as it grows in funding and prestige.

Economic and social rights are not like that because you cannot
practice economic and social rights in the same way as civil and
political rights. Economic and social rights do not have the same level
of acceptance among politicians, lawyers, and the general population.
Advocates cannot rely on a state-centeted violation model but have to
look to a wide range of other actors—multinational banks,
corporations, even the international community itself—which are just
as likely as governments to be implicated in economic and social rights
violations. Economic and social tights raise systematic and structural
inequalities which challenge the basic social framework, along with the
dominant actors in society. So you will not get Levi Strauss and
Reebok, or Northern governments, with all their human rights
programs, suppotting economic and social rights, and there is very
little legal or institutional support for these rights. The consciousness,
a legal or political recognition of economic and social rights, is simply
not there in most countries. To elaborate on a slightly different
dimension, there is also a real tisk of cooptation of the human rights
discourse by banks, corporations, and human rights groups that have
divergent interests. When the focus of advocacy is too narrow, it risks
legitimizing or ovetlooking the larger structural issues or the broader
impacts of any particular target. This can be addressed by taking a
broader look and undetstanding the overarching goal of human rights
as empowering local groups and victims so that they become part of
the advocacy process.

Economic and social rights advocacy requires an entirely new
type of practice, a practice that starts with a new constituency (we do
not have the lawyers, professionals, and elites supporting these rights).
The new constituency is a natural constituency—the victims
themselves. As opposed to the standard model of a Northern group
saving a victim of torture in the South. Here it is the victims of
education and health problems, poverty, and inequality becoming the
protagonists. This requires a great deal of effort to raise awareness and
build capacity and motivate people—all of which human rights can do.
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It also requires an interdisciplinary practice, alliances between North
and South, an analysis of power and attention to basic root issues.

So even while Amnesty is moving to defend a wider range of
individual rights, it will still miss what is at stake with economic and
social rights violations if it focuses on the “defense of defenders.”
Power for long-term change does not lie with the leaders of mass
movements. The challenge for human rights is in mobilizing more
people in those countries to take into their own hands some of these
basic issues of economic and social justice. We need to protect the
leaders, of course, but we ought to work to build capacity and
promote new constituencies, and empower the base.

As the Amnesties and Watch groups try to tackle economic and
social rights, it will be interesting to see if they manage to bridge some
of these cleavages, including their distance from social movements,
non-state actors, and poverty-related problems. They will likely stay at
the margins, because economic and social rights require such a
fundamental shift in focus and practice. Instead, the forces to bridge
some of these divisions will likely come (and are already coming) from
outside the traditional, mainstream human rights movement, in the
form of indigenous, labor, development, women’s, and grassroots
groups, where the focus is on autonomy and placing victims as
subject-protagonists and building movements around those
constituencies.
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What Happens When We Win? Problems Confronted By
Human Rights Advocates Joining Reform Governments

What happens in states that have experienced relatively peaceful electoral change
displacing authoritarian regimes or when authoritarian regimes relax  their
repression so that human rights advocates criticizing those regimes now assume high
positions in government?

Raif Zreik

Today’s panel concerns the relationship between rights and power.
What happens when human rights activists become patt of the
political establishment? What is the relationship between rights and
power? The observations that follow can be grouped under the title,
“Notes on Rights, Reason, and Resistance.”

In general, there ate two contrasting images of human rights and
human rights activists. The first image is of resistance. Here, human
tights discoutse and advocacy delimit the scope of the political. Rights
stand against power and restrain it. Viewed as such, there is some
affinity in the roles of the intellectual and the lawyer. The intellectual
speaks truth to power while the human rights lawyer or activist speaks
law to politics. This is an image of confrontation, of a fight of good
against bad, of rights versus might. Or, it might be seen as 2 wall.
There is a2 wall of separation between the advocate of rights and the
holder of power.

The other image of human rights and its advocates is one of a
bridge. Hete, the image of rights is an image of universality, where
rights represent an ultimate domain of communality that brackets
differences and transcends conflict. In this view, rights embody a
notion of peace as distinct from conflict. Human rights are like a solid
bridge that allows communication, a bridge that joins all rights-
conscious persons and activities in one community of action.

These images are not complementary. There are tensions within
and between these contrasting images of rights. The first image points
to the conceptual presence of a wall between right and might, a radical
difference, a quantitatively immeasurable one, which portrays an image
of rupture and discontinuity. The second image, on the other hand
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suggests a notion of continuity and communality. On the tensions
internal to the images, in the first image of speaking law to politics and
rights to power, the law seeks to communicate with political power
but requires the political to understand what is being spoken. In order
to speak to power, therefore, there must be some shared language,
some possibility of translation. For human rights law activists to
effectively speak to power, they must be in some sense powerful, and
they must be able to cross the bridge. The first image admits of no
bridge.

This is where the second image becomes relevant. With
the bridge, human rights becomes the business of experts and
professionals and its discourse something practitioners share. Human
rights have become so basic that they can be taught in schools. Rights
are fact. As such, it does not make any radical difference whether one
is working in the public defender’s office or in the prosecutor’s office,
so long as s/he is committed to the processes and the fundamental
principles of human rights.

To this should be added that it is the universality and independent
existence of the process that allow the bridge to be crossed and remain
in human rights terrain. But, from the traditional human rights
position, the danger in crossing the bridge is the risk of impurity.
Something is lost in the fight for the good and radical; the resistance
against radical evil can be lost in crossing the bridge. The difference
between good and evil becomes tenuous. The concept of the
universality of tights, theit & prior nature and purity, could
inadvertently provide a justification for their corruption. While the
idea of the purity of rights invites conflict and resistance in one
moment, in the next, it invites images of professionalism that diffuse
conflict or could form the basis for suspending conflict. As such,
rights embody our aspiration both to conflict and reconciliation.

We need to reformulate the dilemma of the relationship between
the human rights movement and power in terms of negative and
positive actions or freedoms. The role that human rights activists
often asctibe to themselves is the limited role of a watchdog, someone
who raises a red flag each time the state crosses the line. Here, the
action of human rights groups is only reaction; the state acts and the
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human rights actor reacts. Despite the regulatory value of this
position, its negativity carries the risk of marginality or of being the
“beautiful soul.” There is, therefore, an alterpative position that
human rights activists might occupy, one of being a participant who
creates the enabling context that allows individuals to create the
conditions for positive freedoms. Thus human rights groups are not
referees throwing down flags but players in the playground. The risk is
again of impurity, the possibility that the activist confuses human
rights with politics if ever there were a distinction between the two.

A different way of thinking about the tensions inherent in human
tights is of symbolic capital versus real capital. Human rights activists
are acknowledged in many national contexts as having gained symbolic
capital and a special status as guardians of precious moral values. How
is this symbolic capital valued? Can we value it outside a system of
exchange? What do we do with this symbolic capital after we have
gained it What ate we to exchange it for and under what
citcumstances and conditions? The dilemma is clear if we think of
symbolic capital as property that human rights groups own. Does this
property bear value outside the regime of exchange? In legal terms,
can we conceptualize property without the concept of contracts?

All human rights groups have led campaigns to generate symbolic
capital and gain the status of a qualified speaker whose power has to
be reckoned with and included. The moment of possible inclusion in
the bargaining is the moment of crisis. In every batgaining for a
contract, one must give up some principle because the notion of
consensus implicit in every contract also implies compromise. A
compromise of principle might be the cost of human rights activists
participating in official governance. Therefore thete is no a priori way
to resolve the tensions of activist participation and relationship to the
state. What must be asked is: What symbolic capital is lost and how
much real capital is gained? The balance is unavoidable.

The hope is that human rights activists and groups make the
correct calculation, taking account of all factors, including the reality
of their symbolic capital. The process of negotiating participation must
be done with full transparency to the activist’s organization and
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constituency. When a revolution wins, it dies. A revolution that wins
becomes a constitution. Winning and losing therefore are the same.
The problem remains with the nature of rights: rights are
resistance. Human rights advocates know what they do not want; they
do not know what they want. In the Soviet Union, rights wanted a
purely moral state resistance: a nonpolitical revolution. That is
problematic. For symbolic capital, which is a form of moral power,
requires materialization. If it does not materialize, it stops being
capital. Yet, once it does materialize, it is no longer symbolic.
Therefore bargaining can only be tantamount to perpetual anxiety.

Ariel Dulitzky

What happens when human rights defenders win political power in
Latin America? In the last twenty years, Latin America has witnessed
the emetrgence of a wave of new democracies, with the end of civil
wars and military dictatorships. In the southern cone, the military
dictatorships in Paraguay, Uruguay, Brazil, Chile, and Argentina are
over. The eatly nineties saw the end of civil wars across the region and
in Central America. These two tendencies form the background for
the following analysis of the new political experience in Latin America.

We need to take a more critical approach to the idea of human
rights defenders winning and ask three principal questions. First, what
does it mean to win? Winning means different things depending on
the specific country context and what changes occurred. Second, who
are we? And finally, how do human rights defenders relate in the
government, with the government, and with their colleagues in the
human rights movement?

What does it mean to win? Every change has its peculiarities and
the political space opened in every state is not the same. How human
rights defenders engage with new governments is conditioned by the
type of change that has occutred. In Chile or some Central American
countties, the armed forces remain very influential in government and
exclude some human rights defenders from power. Or exclusion
occuts in spite of the resounding victory of democracy with the end of
civil wars and military dictatorships.
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Argentina demonstrates another tendency. Thete has been a great
distrust of government although it has proclaimed its commitment to
constitutional democracy for over two decades. As a result, human
rights defenders have hesitated to join the government. Only in the
last few years are human rights activists becoming more involved in
the Argentine government. To win an election does not mean that all
power is won. Strategies change, and there are different levers to pull.
Lula’s government in Brazil is a good example of the tensions inherent
in accommodation.

Now, to the question of who are we? “We” are the traditional
human rights defenders and activists working for NGOs, but this
definition must be expanded to include all rights-conscious political
actors. For example, Argentina’s President Alfonsine was the founder
of a main human rights organization, but he never really wotked as a
human rights defender per se. He was more of a political activist.
There are also governments led by people committed to human rights
defense but who are not engaged in traditional human rights activities.
So “we” could be supporters of the human rights movement who are
not necessarily human rights defenders or activists.

However, the role of traditional human rights defenders is mote
interesting, particulatly because they face the more difficult questions
of participation in government. In Latin America, when human rights
activists come to positions of power, they enter as assets to the
government. Most activists have international training and enter
government laden with international contacts, degrees, expertise, and
legitimacy. This new international face of human rights defenders
competes with the presence and influence of economists with
analogous international backgrounds. This, in turn, leads to an
interesting tension. The economists favor policies that promote new
markets, ptivatization, reform, and international trade, which has a
huge impact on the enjoyment of social and economic rights. The
human rights activists, who ate not usually engaged in these sectors of
government, nonetheless may have different perspectives.

In Latin America, traditional human rights activists are not usually
appointed to very relevant ministries; for instance, many activists head
the Foreign Ministry’s human rights division. There, they do not
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implement domestic human rights policy; they focus on defending the
state internationally or simply promoting international law. They do
not define policy on the role of the armed forces in the new
democratic societies or on what it means to promote social and
economic rights. Further, they do not deal with police abuse, brutality,
or prison conditions. The state will usually create a human rights
division in the interior ministry and marginalize its role in governance.
Some activists appointed as ombudspersons, performing reactive as
opposed to pro-active, powerful roles. So, human rights activists may
now have a friend inside a ministry but that person may not have the
power to generate or implement public policies. One exception is Peru
where human rights defenders were in charge of the Ministry of
Intetior for a few years. In that time, they defined national security
policy, instituted police reform initiatives, and played other roles
central to the functioning of the state. Very impressive, but in the
lazger Latin American landscape, Peru is an isolated example.

Finally, how do human rights defenders relate within government,
with government, and with their former or current colleagues in the
human rights movement? In many Latin American countries, the mere
presence of human rights activists opens up democratic space within
the state. Human rights defenders act as a bridge between civil society
and the government. They are the channel of communication. Human
right defenders speak to the government, not only on behalf of the
traditional human rights movement, but also on behalf of other civil
society and social groups, such as trade unions and professional
associations. It is important that they bring such demands to the
government in a region where governments had been closed to
working with civil society organizations.

Human rights defenders often clash with the international
economist groups when they bring these voices and demands to
government. This is where the tensions arise between the international
human rights defenders and economists within the various ministries.
Because human rights defenders often raise human rights issues within
the government, they are often isolated within the power structure as
many sectors of the government consider these issues to be alienating.
Nonetheless, thete is tremendous value for human rights defenders to
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be involved with government. It helps them to understand what was
traditionally considered enemies—the armed forces, police, and other
similar types of actors. They are able to dialogue with these actors. In
the end, human rights defenders are able to engage with government
more effectively and understand the issues facing state actors.

The relationship between human rights activists in government
and the traditional human rights movement is very complicated. The
telationship reflects, and is conditioned by, the nature of change that
has occurred in any one society, be it a change from military
dictatorship to democtacy, a change of political parties or the end of
civil wars. It is a two way problem of how human rights defenders deal
with former colleagues. In many cases, human rights defenders fail to
come to terms with their new role as government actors. Such human
tights defenders are no longer part of their former NGOs, and they
ought not to participate in the critical strategy meetings. The reverse
side of this consideration is that human rights defenders are often at
loss as to why their former colleagues ctiticize them. They often feel
that as friends, allies, and former comrades in the human rights
struggle, their colleagues in the human rights community, should not
criticize them. Many personal friendships have been strained and even
damaged when a human rights defender takes a position of power.

A possible approach to. enabling constructive relationships is
for human rights activists to define their roles with clarity. Human
rights activists should make the limits and possibilities of their role
clear to their colleagues. This would allow non-governmental actors to
define more fruitful terms of engagement with activists in government.
Friendships can last where there is transparency and loyalty.
NGOs are often perplexed by their former colleagues in government,
as the NGO tradition in many countries has been to fight the
government and all it represents. NGOs decide that the new
government, which includes human rights defenders, is friendly, and
should not be criticized. Or, they may proceed to criticize the
government in power, carefully overlooking, in their scrutiny, the part
of the government where human rights defenders work. Finally
NGOs might consider the government as totally new and try to
develop a novel approach.
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The latter approach could still be one that views the state as the
problem and challenges everything the state does and produces.
NGOs adopting this approach often employ the same language as
when confronting hostile military regimes. That said, some NGOs
have evolved and are engaging in new areas of work, strengthening
democratic cultures, and establishing workable human rights policy.

In conclusion, despite learning at Harvard Law School that
everything is problematic, winning is good. Having a democratic
government and being rid of a military dictatorship is good. What
human rights defenders bring to the government is a winning
conttibution in itself. Even if human rights defenders are not
completely successful in implementing their policies, they bring new
approaches to old problems, new ideas to old issues, and open new
spaces that cannot be closed. From a tradition of continually
challenging power from outside the state, human rights defenders
must now articulate a strategy for confronting abuse of power from
within power and formulate how to prevent and make reparations for
the past abuses.

Yash Ghai

As a member of the Constitutional Review Commission of Kenya, my
presentation is based on my experience in my homeland Kenya to give
an indicaton of the promise of reform, democracy, and social justice
that seemed to be opened up by the newly elected government in 2002
and explain why that promise was not fulfilled. Those who assumed
power in early 2002 were celebrated locally and worldwide for their
commitment to human rights. Some of them had received
distinguished awards for their human rights activism.

Kenya had been ruled for many years by a very authoritarian
government. All the while, the country had a constitution with a
chapter containing a bill of rights. This enumeration of rights had little
impact on the state’s institutions and policies. About three years ago,
the Kenyan Parliament and the president invited me to chair the
constitution review process during a time when the momentum for
reform was strongest. During this time, a national consensus emerged
that a new constitutional order was necessary to achieve the objectives

100



of national progress, objectives that had been agreed to though 2 seties
of national conferences. Many Kenyan human rights activists who are
now in government played significant roles in the processes leading up
to the formal review of the constitution. Many wete lawyers and many
of these activists joined political parties when the constitution was
modified to transform Kenya from a one-party to a multi-party state.
They carried on the struggle, after a fashion, through political parties.

The work of the Constitution Review Commission was abruptly
halted when President Moi dissolved parliament in October 2002.
After intensive consultations with the people, a draft constitution had
been completed and had been presented to the public for debate. The
National Constitutional Conference, which was to adopt the draft
constitution, was about to meet. But the process had to be suspended
pending the election of a new parliament. Nonetheless, the elections
that soon followed brought welcome change to many Kenyans. The
old government was defeated; those supporting human rights were
elected, including activists allegedly committed to implementing the
new draft constitution and more effective protection of rights than
had been the case under Moi’s 24-year rule. It was regrettable that the
new government constituted by these activists—despite their many
honors for the struggle for human rights—reneged on all the promises
of their political campaign. They maintained the old authoritatian
constitution; they did not proceed with effective reforms in the
judiciaty, bureaucracy, or the police. Ultimately the new government
sabotaged the draft constitution.

Against this background, the first question is, Who are we?
Though similar to the question posed eatlier by Ariel Dulitsky, the
approach is different. Although key members of the new government
had presented themselves as human rights advocates, they wetre not
truly committed to human rights or reform. Kenya’s current president,
Mwai Kibaki, for example, managed to establish and convince the
people that he was completely committed to human rights, democracy,
and social justice. Somehow it was forgotten that when Kibaki was
vice president undet Moi a few years ecatlier, he introduced a
constitutional amendment that made Kenya a one-party state, banning
all but the ruling party. Later, in the 1980s, Kibaki also introduced
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amendments that removed the constitutional protection of judges’
tenure. Someone with that recotd could not have an overnight human
tights conversion after being demoted by Moi and deciding to fight
him through a new political party.

So we have to explain, firstly, why politicians consider the
thetoric of human rights important in their search for political power,
and secondly, why do they so quickly abandon promises of human
rights? It seems that in Kenya, as other parts of Africa, when in
opposition, politicians find it convenient to espouse human rights
ideology. First, there is the political necessity to attack the
government, and it is expedient to use human rights as a standatd for
criticizing the government’s conduct. More importantly, these
opposition actors are often politically isolated. Lacking access to
resources and influence on policies and administration, they were not
particulatly sought after. Engaging in the discourse of human rights
gives them a certain status, particularly in the eyes of the international
community and resident diplomats. Advocacy of human rights
becomes functional to generating mategial resources and moral
suppott. The same can be said of others who, in the run up to the
elections in Kenya, defected from the government sensing that it, as
well as the president, was going to lose. They reinvented themselves as
human rights or democracy defenders.

Advocacy of human rights also helps to garner domestic support,
particulatly from NGOs. They are able to raise funds from the
international community (also using the ideology of rights) and ate
able to offer politicians a degree of institutional and moral suppott,
leading to a sort of parasitic relationship.

Unlike the dilemmas of human rights activists in Latin America
that came to power, such contradictions did not apply to many actors
in the Kenyan government because they were never really committed
to human rights in the first place. Their basic concern was the
consolidation of their powetr base, principally through the
accumulation of matetial resources. The state is still the major source
for illegal accumulation, a prime object of plunder. Such a project is
fundamentally incompatible with respect for human rights. For
instance, cotruption is a major underlying cause of human rights
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violations in the state. Yet no one in the current Kenyan government
has addressed corruption. Land policies and property rights have
major implications for human security and human rights, another area
neglected by the new government. The cooptation or suborning
of the judiciary, using the law to hide crimes or convict those who
challenge the govetnment, is another prerequisite of corruption.
Although public support for the government has declined
significantly, the government does not seem unduly wortied and
certainly not deterred.

Why is this? If we consider the circumstances in which activists ot
parties committed to human fights win elections, it would seem that
rights are not 2 ctitical issue. In Kenya, even though the opposition’s
platform was based on human rights issues, it did not win because of
this commitment—or even because the people tired of Moi (who had
an egregious recotd of human rights violations). President Moi
received as many votes as he had in previous elections. The opposition
won because they were able to form a coalition that banded togethet
as one party against Moi. What this reveals is that the vote was, to a
significant extent, ethnically driven, similar to previous elections.
There is reason to be pessimistic, not only with regard to the
politicians, but also with respect to a public whose voting patterns
illustrated that it had not changed.

Having lived through the long trauma of the Moi regime, Kenyans
were voting for ethnic leaders in a way that possibly made it easier for
the government to frenege on its human rights promises. Pethaps
Kenyans did not really expect the human rights reforms to be
implemented. Kenyans voted for opposition candidates along the
same lines they always had with the expectation that if the individual
representing their ethnic group won, there would be rewards for their
group—more toads, schools, jobs, hospitals. When the Constitution
Review Commission traveled atound the country, polling Moi’s
constituency, most individuals complained that they had been
marginalized in the new Kenya, despite their link to the ruling
party. This undetscores the point that people are beginning to realize
that having their own ethnic leader in power does not mean that the
community benefits. Indeed, only a few families reap the rewatds.
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That said, Kenyans greeted the election results and the renaissance
they symbolized with genuine energy and excitement.

The ease with which the government was able to step back from
its human rights agenda illustrates something about the state of human
tights consciousness. Even in the human rights community, a
profound understanding of what human rights are, how they apply,
and what they mean in terms of institutions and policies seems absent.
There is a kind of abstract quality about the understanding of rights.
Civic education has failed to relate rights sufficiently to oppression,
much less use them to mobilize people or form the basis of social
movements. Not are human rights seen in terms of institutional
design. In designing the new constitution, it was insufficient to include
a bill of rights. But what the constitution needed was to be rights
friendly, to create the conditions that enabled the very institutions and
structures and the relationships among them to promote rights.
Kenya’s politics is still largely an ethnic politics of patronage; even
human rights NGOs have a tendency toward ethnic bias. Thus even if
there were greater human rights consciousness among the people,
there are few institutions that enable the expression or channeling of
their preferences or anger in ways that are politically significant.

There is a similar ambiguity about the role of the international
community. It has not always played a supportive role for human
tights promotion and protection. It has a propensity to work with
governments, even authoritarian governments, rather than civil society
ot opposition patties. There is a need to examine the persistence of
the colonial state structures in contemporary Africa that are left
untouched by international policies and agencies. Despite new and
progressive constitutions such as in Uganda, institutional structures do
not advance the cause of human rights. Even after a human rights
friendly government sets the agenda and challenges structural
inequalides, the international community is likely to sabotage reform.
Povetty eradication is not compatible with the agenda of international
players, whether bilaterals or intergovernmental agencies.

The Wortld Bank and Internatdonal Monetary Fund are cases in
point. These actors have no interest in fundamental change in Kenya.
Indeed, if Kibaki had been teform-minded, he would have been
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neutralized very quickly by these agencies. As it happened, his interests
have coincided with those of both institutions, and we can expect that
his government will be in power for a long time. The government has
vety little power, and it cannot change much. But it has the capacity to
exploit, particularly at the local level. This is critical. Human rights can
only be achieved if government is effective. We must enhance the
government’s capacity to manage and promote development.
Democracy is important, but the only good example of democratic
change in Aftica is in South Africa. And even there, the pernicious
effects of ethnicity have not been abolished, although the government
has tried to minimize ethnic identities with some success. But the
Mbeki government is also an example of weakness. The state has
many human rights activists and is endowed with resources. Yet
Mbeki buckled under ptressure from the international financial
institutions very quickly and sutrendered to a model of development
that boded ill for human rights. This kind of free-market development
in the context of globalization is a metaphor for appropriation and for
the denial of the commons. The link of this to the prospect of human
rights is seldom explored.
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What New Human Rights Issues Will Become Significant?

Discussion of some issues that have first arisen and become prominent during the
half century of the human rights movement, together with anticipation of new topics
and themes to which the movement is likely to give or onght to give prominence over
the coming decade.

Michael Stein

The forthcoming United Nations Convention on the Protection and
Promotion of the Rights and Dignity of Persons with Disabilities is
both exciting and challenging. To begin with the challenges, the first
and foremost one lies with conceiving of “disability” as an approptiate
area for human rights protection. Value systems such as human rights
ate often defined not so much by what they exclude but rather by
what they include. They therefore contain inherent tensions.

The logic and progtession of human rights has been toward
greater inclusiveness. The mantra, so to speak, of human rights is
that every human being, by nature of being human, is equal in
dignity and rights. Historically we can see among countties, and even
internationally, an extension of human rights to all people,
regardless of race, religion, sex, and so on. While the progress has
occurred at different speeds depending on the country context or the
international document, we see this progtressive extension of human
tights to all categoties of embodied difference. Howevet,
working against this trend is a concern that human rights protections
might become overextended or diluted. In its simplest terms, the
fear could be stated as (after Gilbert and Sullivan), “if everybody is
somebody, then no one is anybody.” Although we may feel that
everyone has human rights by virtue of being human, some
believe that the special potency of human rights, in theory or practice,
lies in its circumspection. By having a special carved out area of
human rights protection, those protections ought to be limited.
As a result, some challenge the inclusion of disability in this
progressive continuum of human rights protection. We can see
an example of this in a prevalent idea in civil rights doctrines and at
the United States Supreme Coutt, which lumps race and sex togethet
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as one type of protected category, but views disability as a separate
category. This idea that race and sex are different from disability leads
into my consideration of the next challenge.

The second challenge involves demonstrating that “reasonable
accommodations” are pivotal to ensuring non-discrimination
objectives. The dominant approach regarding human rights is that civil
and political rights solely involve an attitudinal adjustment. Thus if a
country has a discriminatory rule that women or ethnic minotities are
barred from entering medical school, an anti-discrimination norm
can be promulgated that asserts that women are as good medical
students as men and enforces their right to participate, leveling the
playing field.

Part of the traction against disability rights, which comes from
human rights and civil rights traditions, is that an attitudinal change
alone does not suffice. Although attitudinal biases do exist against the
disabled, something else is required to achieve equality for people with
disabilities—namely “reasonable accommodations.” Unlike typical
first generation rights, the attitudinal bias against people with a
disability does not come in the form of an express rule, but rather the
discrimination comes in the form of the created environment. For
example, there is no express rule against disabled people becoming
politicians, but the parliament is located up a cathedral load of stairs.
This effectively prevents anyone in a wheelchair from being a member
of patliament. Or there may be no express rule against blind students
becoming medical students, but if the medical school has a rule that
no animals are allowed in the building, the student and his or her dog
will be excluded.

At first glance, the attitudinal shift that occurs in response to this
scenario looks much like an attitudinal shift in race and gender areas,
in other words, all that needs be changed is the rule to allow guide
dogs to enter the building. However, beyond changing the formal rule,
there is an additional cost with disability rights, namely the cost of
modifying the environment such as building a ramp. The United States
Supreme Court has found that this element, that of additional cost,
makes disability rights distinctly different. But consider if reasonable
accommodation is more expensive than requiring a medical school to
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admit women, where it would have to build separate facilities/locker
rooms for women. This empirically unproven assumption that
reasonable accommodadon is costly while attitudinal adjustments are
costless drives the distinction of discrimination based on disability
from that of gender or race.

A practical concetn that builds on the notion of reasonable
accommodation is the third challenge concerning disability. To make
the interdependence of first and second generation rights real and
fulfill their enjoyment, even more costs exist. Assuming we have a
strictly enforced anti-discrimination mandate that requires reasonable
accommodation, a ptoblem still exists. For example, to declare the
right of people with disabilities to work is meaningless unless there is
transportation to get them to work. In the case of developed
countties, this may entail ramping up public transport. And in the case
of developing counties, it may mean prosthetics or even skateboards.
The enjoyment, in other words, of economic, social, and cultural rights
are the underlying determinants of the right of disabled people to non-
discrimination. These considerations make sharp questions for priority
setting in the allocation of resources, particularly when international
financial institutions ate involved in the overall picture as they are in
developing countries.

With reference to the fourth challenge, the need to monitor
compliance raises many of the same difficulties as monitoring other
human rights issues. Few would claim that the present devices for
monitoring human rights are effective. What is of most concern is
creating a monitoting policy and process that would do more than
simply create rights on paper. The new United Nations Convention on
the Protection and Promotion of the Rights and Dignity of
Petsons with Disabilities should go before the General Assembly by
the end of 2006. Some surprising allies of this Convention, such as
China, have come forward in the drafting process. There is no small
irony in noting, however, that the United Nations conference area
where this Convention is being negotiated has only one accessible
bathroom. In addition, it lacks special presentations for hearing or
visually impaired participants.
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Rugemeleza Nshala

This panel asks us to predict the future. Corruption will surely become
one of the issues that human rights activists and academics will be
engaging with in the future. It causes economic and social problems
for the majority of people in this world, particularly in Africa.
Cotruption has been defined as outright theft but also encompasses
embezzlement, nepotism, and the general abuse of public authority to
exact privileges and payment.

Corruption is not only a problem in Africa. Enron, the election of
2000 in the United States, and the influence of oil companies in the
US all raise the specter of corruption. Yet it has hit Africa hard. The
misappropriation of public funds and the erosion of the social
contract have led to politicians amassing mountains of money while
the population becomes impoverished. Another aspect of cotruption
comes into play when public investors come from overseas and utilize
political connections within the country to exploit natural resources.

Academics have tried to examine corruption as a general pattern
that allows inefficient producets to remain in business. The practice of
bribery distorts economic incentives; entrepreneurship is discouraged,
slowing economic growth. But corruption is more than matket
distortion. The price of corruption is terrible for those who depend on
public sector setvices, which are severely compromised by corrupt
practices. As such, cotrupt practices constrain the enjoyment of
economic and social rights, indeed all human rights. Powerful
companies have been able to acquire concessions to exploit natural
tesoutces. People have been displaced from their land because private
companies want to develop patks. These people have no knowledge or
resources to take any remedial action.

Corruption thus thrives where the rule of law is weak, where
people lack a voice, whete governments lack accountability, and where
courts are bought and judges are bribed. With corruption, the
incentive is to protect the status quo.

How does the government manage to maintain law and order in
such a state of affairs? Simply, it enacts draconian legislation that
allows elites to exetcise control over the populace. Rights are
infringed. Examples from Nigeria, Gabon, and Equatorial Guinea
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illustrate how Afticans continue to be poor despite the presence of
abundant natural resources. A significant part of the explanation is
corruption. Indeed, a recent African Union report stated that
corruption costs Africa an extraordinary $150 billion per year.

Nigetia provides the United States with 7 percent of its oil.
Despite this, the revenue generated by this oil has had no tangible
impact on the Nigetian people. When the country started producing
the oil in 1965, per capita income in Nigeria was $245; in 2004, it was
$265. A total of $350 billion has been misused, flowing into the bank
accounts of political elites in Switzerland, rather than into public
coffers. Why? The military dictatorship pursued its own interests, and
cortuption continues to exact this unconscionable tax on the welfare
of the Nigetrian people. Equatorial Guinea, to take another example,
has a population of 600,000. It has an agreement with Texaco, which
gives the country 12 percent of the revenue Texaco makes there. Even
this meager 12 percent never makes it to public accounts but rather
goes into the president’s pocket. The same can be seen in Angola
where $4 billion has been lost from oil revenues, going directly into
the overseas private bank accounts of government elites.

Cotruption does not thrive putely because of the actions of
African leaders. These leaders are encouraged by companies from
abroad, which profit from the total breakdown of the rule of law. In
2003, the former chief executive officer of Elf, a French oil company,
was jailed for five years and, after a trial in France, fined $375,000 for
engaging in corrupt activities. This trial shed light on the corrupt
practices that occur in Africa. It was asserted that 70 percent of Elf’s
profits came from Gabon alone, and yet only the company and
Gabon’s president benefited while the 2.5 million Gabonese continued
to live in poverty. Contrast this with the situation in Botswana, a
country of 1.6 million, whose per capita income is $4,000. Gabon is
blessed with more oil and resources than Botswana—but cursed with
corruption. The consequences for human rights are obvious.

The international community is working to come up with a
solution to corruption. It has enacted legislation and tried to enlist
suppott of countries to fight corruption. In 1996, the Organization of
American States passed the Inter-American Convention against
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Corruption. In 1997, OECD countries adopted the Convention
against Bribery of Foreign Public Officials in International Business
Transactions. The FEuropeans have enacted both a Criminal
Convention on Corruption and a Civil Convention on Cotruption. In
2003, the African Union and the UN also promulgated conventions
against corruption. (The UN convention was ratified by 30 countries
and will enter into force by the end of 2005; progress is being made
toward ratifying the AU convention.) Passage of these conventions is
clear evidence that the world believes corruption must be tackled.

Beyond these conventions, some additional progress is being
made. Countries share more information with each other. Actions are
taken to pierce bank secrecy laws, for example. Extradition of
perpetrators is increasingly a possibility for those who, having
committed corrupt activities, seck haven elsewhere. There is potential
for civil prosecutions as well.

Countries are also taking up the issue internally. There has been a
prosecution case against the corruption involving the former president
of Zambia. In Kenya, the Goldenberg scandal, which involved the
former rulers of the Kenyan government, figures in judicial
proceedings. These are hopeful indications that something is being
done. We will see a growth in teporting on corruption, of naming and
shaming. As we see weaknesses in these new instruments, we will be
able to amend them to strengthen the anti-corruption machinery and
improve the human rights situation.

Kerry Rittich

This presentation discusses an encounter that is important for the field
of human rights: the encounter between human rights and
development. Duting most of the post-World War II era, human
rights and development were almost entirely separate fields. Over the
past five years, there has been a significant incotporation of human
rights into the development agenda, particulatly that of the
international financial institutions (IFIs). Since 1999, it has become
conventional wisdom within the World Bank that development not
only encompasses economic growth but a whole host of social,
structural, and human concerns, as the Bank puts it. Human rights
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have pride of place in this refashioned agenda. For example, in 2
widely cited restatement of the development agenda, the
Comprehensive Development Framework, former president of the
World Bank James Wolfensohn made the claim that equitable
development is not possible without attention to human rights. And
following the release of Amattya Sen’s Development as Freedom, human
rights are now widely identified as both instrumental to and
constitutive of development. In shott, it is now common to speak of
development and human rights in the same breath and to identify
them as complementary rather than opposing projects and objectives.

At the discursive level, this represents a dramatic shift in the
priorities of the development institutions. This is also a significant
moment for the human rights community as activists are being invited
to shift from a stance of critical engagement with the international
financial institutions to one of shared governance in the development
enterprise. At minimum, the mainstreaming of human rights into
development seems to signal a2 move toward a more civilized and
humane approach to development and a retreat from the singular
focus on economic growth that has provoked complaints from those
in the human tights and social justice communities. It also seems
uncontroversial as there are many areas of mutual interest and concern
across the development and human rights constituencies. For
example, human tights activists have long pressed for the recognition
of civil and political rights. Those in development now recognize these
rights as central to the protection of property rights and the
promotion of favorable investment climates. Similarly, NGOs have
long been central to the promotion of human rights norms;
development institutions are now promoting a greater role for civil
society as well.

However, beneath this convergence over the value and
importance of human tights, much uncertainty and many potential
areas of conflict remain. This is particularly true in the area of
economic, social, and cultural rights. While this uncertainty and
conflict is not evident in the abstract commitment to human rights
norms, it becomes more clear when we look at the manner in which
human rights and related social and distributive justice objectives ate
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conceptualized, institutionalized, and operationalized and at the larger
governance frame in which they are placed.

There are three sets of nested questions that are fateful to the
encounter between development and human rights:

e Which paradigm, development or human rights, serves as
the overall frame of analysis?

® What are the institutional underpinnings of human rights?

® What is the relationship between efficiency and equity?

At present, a number of human rights scholars, treaty bodies, and
activists are promoting the idea of a rights-based approach to
development. The basic intuition behind this effort is to civilize
economic development by subordinating it to public international law
and human rights norms. Among the policies and practices that
human rights and social justice activists have identified as inimical to
their objectives and that might be restrained by this approach are fiscal
austerity drives that limit the resources available for spending on
health and education, macroeconomic policies that lead to increases in
unemployment and poverty, and privatization and market deregulation
that shifts the balance of power between groups, both within and
between countries, and aggravates global inequality.

Because of their institutional mandates, neither the IMF nor the
World Bank are likely to accept the proposition that human rights
should serve as the frame of constraint for development policies.
These institutions have long argued that their Articles of Agreement
limit their responsibilities for concerns that cannot be strictly linked to
economic issues and justify the protity they give to economic
development. However the IMF and the World Bank are not opposed
to human rights. Rather they contend that economic development is a
fundamental precondition for the realization of human rights. In other
words, their response to the call for a rights-based approach to
development is that development is essential for human rights.

In so doing, they have served notice that even though they may
not disagree about the value of human rights, they have different
strategies and priorities for their attainment. In the process, they have
also posed an important challenge to the human rights community.
Even if a wide range of issues, such as food, housing, and health care,
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are characterized as matters of human rights, it is still necessary to
establish priotitdes and allocate resources. If conflicts arise or actions
that advance one goal create difficulties elsewhere, choices must be
made, and trade-offs may be necessary. While this kind of cost-benefit
analysis is already familiat to those in the field of development, it has
not been central to either the practices or the vocabulary of human
rights. Instead, human rights activists have simply taken the position
that all human rights ate interdependent and indivisible. However, the
risk of this approach is that conflicts, both potential and actual, may
be avoided rather confronted. Human rights activists, too, may have
ptiotities that ate controversial. They, too, may fail to address the
effects of their actions on different groups. Moreover, a commitment
to human rights does not, in itself, resolve the question of how they
should be realized. This is where many of the controversies currently
atise, particulatly with respect to economic and social rights.

This brings us to the second issue: how human rights are
institutionalized and how they intersect with development objectives.
Here, a key issue is the state’s role. For the last 15 years, the
international financial institutions have been elaborating and
promoting ideas about good governance and best practices in matket
societies at the heart of which lies a fundamental reconceptualization
of the state’s role in economic and social life. They advocate a shift
from a Keynesian or New Deal state, whose role included the
regulation of markets for protective purposes and the redistribution of
resources among citizens and social groups, to a state whose primary
function is to facilitate efficient transactions and create the conditions
for competitive markets.

In this view, beyond generating economic growth, the state’s
primary social role is to facilitate participation in the market, rather
than directly guarantee the social needs of the population. There is a
clear point of conflict, or perhaps engagement, between human rights
and development. The entire edifice of human rights is predicated on
state responsibility. With respect to economic and social rights, this
may not merely entail the provision of market opportunities but
responsibility for specific outcomes as well. So one question is
whether the market can supplant the state and perform the role of
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delivering social outcomes that are adequate from the standpoint of
human rights. Another question is whether these institutional
arrangements are even Intended to serve the goals of greater
distributive justice, the animating intuition behind social and economic
rights. The re-conceptualization of the state ultimately is not just about
the state as an institution of governance. Rather, it is about the re-
otganization of social life in which we move to a wotld where there is
less collective and greater individual assumption of risks and costs. On
the other side, can human rights activists continue to vest their hopes
for strengthening human rights in a strong state when that very state is
being questioned elsewhere and perhaps displaced?

The third issue is the relationship between equity and efficiency.
Part of the debate over the relationship between human rights and
development concerns the forms of regulation that are appropriate.
The IFIs are committed to the idea of efficient regulation, in which
mechanisms that advance distributive justice may be market distorting
and thus discouraged unless they address market failure. Thus, social
justice advocates ate invited to make the business case for equality
initiatives. This dramatically narrows the scope and purpose of
appropriate governance and regulation. Rules and market mechanisms
to ensure workers’ or tenants’ rights or consumer protection, for
example, may now be rejected in the name of efficient regulation. This
can be disastrous for those who ate interested in social goals. One of
the tasks for those interested in human rights is to challenge the claim
that distributive concerns have no place in market institutions. Indeed,
consideration of the way that rights and resources are allocated
through market institutions only becomes more important in a
market-centered world.

One of the ways in which the World Bank has addressed the
conflict between distributive justice and efficiency is to search for
congruence between the two goals. Thus, its has emphasized the way
in which efficient markets promote equality and inclusion by drawing a
larger number of participants into the market and expanding the pool
of people who benefit from economic development. Another
approach has been to argue that some forms of equality, such as
gender equality, promote economic growth. In this way, the Bank tries
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to appeal both to the human rights community and to those who are
primarily focused on economic outcomes. Yet while these objectives
may ovetlap, they may also diverge and conflict as well. To manage
this conflict, the Bank has also transformed the underlying vision of
social justice. For example, it has proposed a new market-centered
vision of gender equality that contests some of the visions and
strategies found elsewhere, such as in the Convention on the
Elimination of Discrimination against Women and the 1995 Beijing
Platform for Action. In the Bank’s vision, the road to gender equality
lies not only, ot even primarily, through rights but through the
enhancement of women’s human capital, reliance on market
incentives, and improved opportunities to participate in the market. A
similar move can be noted in the field of labor and employment,
where the Bank promotes a shift away from the traditional labor
agenda and substantive employment standards to a focus on wotkers’
rights. Thus, the Bank promotes labor market deregulation, more
attention to workers’ human capital, and limited protection of core
workers’ rights.

The bottom line is that through their broader market reform
efforts and their direct engagement with human rights issues, the
international financial institutions are transforming human rights at the
operational and conceptual levels. They are altering the content of
human rights norms and reordering social goals and priotities.
They are also opening and closing the routes through which human
rights can be realized through ideas about good governance, the nature
of efficient regulation, and the approptiate role of the state in a market
society. This is shifting the terrain on which human rights activists do
their work and will compel a reassessment of previously taken-for-
granted assumptions about issues such as the state’s role in the
promotion and respect for human rights. Human rights officials,
activists, and scholars will have to engage in more concrete discussions
" about the merits and demerits of different market rules, institutions,
policies, and priorities in particular contexts. This, in turn, will require
deeper engagement with the institutional details and debates about
market design, issues that often recede into the background
and that, so far, have been mosty left to economists.
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ROUNDTABLE

Analysis and Evaluation of Law School Human Rights
Programs

The roundtable discussion was co-chaired by Ryan Goodman, Assistant Professor
at Harvard Law School, and Jim Cavallaro, Clinical Director of HRP. The
interactive roundtable compares, analyzes, criticizes, and proposes changes for law
school human rights programs/ centers in the US and a few foreign conntries. It
inclides both academic and clinical components of these programs. All participants
in the roundtable hold or recently held high positions as directors of programs or
heads of chnical work in such programs. They represent over ten university
programs, principally within law faculties, in five countries. The edited transcript
was approved by each participant with respect to bis or her remarks. Biographical
information about each participant appears in the Annex.

Ryan Goodman

We conceived of this roundtable to mark the twentieth anniversary of
the Human Rights Program at Harvard as well as to present an
occasion for renewal, expansion, and reflection. We thought there was
no better way to celebrate than to have the Program’s family and
friends meet to think collaboratively about advancing ideas and
contemplating the possibility of joint efforts. I would like to begin
with three opening remarks to frame our discussions for this
roundtable. First, there has been a broad expansion of HRP’s clinical
aspects. Second, the program self-consciously attempts to foster a
synergistic relationship between the critical, reflective, academic, and
scholarly side with the practice, engaged, and advocacy side. The
practice and scholarly aspects inform each other in a deliberative effort
to ensute balance, without one outdistancing the other. Third, I would
call your attention to some of the background readings.

The roundtable discussion in 1999, organized and published by
HRP and entitled “The University’s Role in the Human Rights
Movement,” provided a common foundation that we can now build
on. It discussed the university’s role writ large in the human rights
movement and took up issues such as academic freedom within the
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differing social and political contexts of universities located in the
North and South. What was missing in the 1999 discussion was the
question of exchange, interchange, and the relationship between
universities and programs around the world. We hope that we can pay
attention to that question today. A concrete response to this lacuna is
what the Human Rights Program is now trying to develop—human
rights student exchanges between our program at Harvard Law School
and others in Western Burope and the global South. An exchange
program with a center in Santiago, Chile, for example, has already
been established.

Another issue concerns the dichotomy between Northern and
Southern NGOs and centers, as well as the relationships between
international and local actors. Are there divisions and ovetlaps among
centers? How do we overcome these divisions? Should we? Another
issue to consider is the question of accountability. Who is the
constituency of human rights programs? To whom should we be
accountable? Another thought-provoking theme in the background
matetial—in the Harvard Law School tradition of thinking outside the
box—is the obligation of human rights programs. Universities in the
North might be regarded consciously or subconsciously as having an
obligation to proselytize or develop universal relationships. In his
remarks during the 1999 discussion, Makau Mutua considered the
obligation of human rights centers in the South as fostering and
developing their own understandings of human rights. Is there space
for a different sort of relationship with centers in the South? We might
think that we are fostering synetgistic relationships when in fact we are
undermining them.

Jim Cavallaro

The focus of today’s discussion is human rights centers and programs
in law schools, although questions of interdisciplinary relationships
may also arise. Indeed, the relationship between these centets and the
world, including other aspects of the university, will atise in the course
of our discussion. In the US, new programs and centers in law schools
have rapidly grown; this development is paralleled in Latin American
countties as well as other pasts of the world. Thus, the subject mattet
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of our discussion is dynamic and changing. This is a good time to
imagine the future of these relatively new programs and of the more
established ones and to address those issues. What should law school
centers and programs do as the human rights movement negotiates its
relevance in a rapidly changing world?

Finally, we have attempted to organize the roundtable around
three broad themes: first, academic aspects of human rights programs
at law schools; second, clinical aspects of those programs; and third,
the relationships between these academic and clinical programs and
the world at large. We recognize that these categoties may ovetlap and
even collapse into each other over the course of our deliberations
today. But they may nonetheless prove useful.

Academic Aspects of Human Rights Programs

Makau Mutua
One of the most important aspects of human rights programs in
universities is their relative youth. This gives them an elastic and
experimental status. They are not frozen in time or captive to
unconditional biases. As a result, they have potential to grow and to
look at age-old and current questions. Nonetheless, a review of these
programs, in particular their clinical aspects, yields troubling signs.

First, these programs were constructed from the same blueprint:
they all publish journals, pursue coursework, hold seminars and
speaker series, produce research papers, award fellowships to senior
human rights advocates, run apprenticeship models of human rights
advocacy, and serve as a training-ground for cadres of the human
rights movement. Occasionally they engage in field work. This hodge-
podge of activities blurs the line between scholarship and activism.
Underlying this great range of activity is their belief that they produce
the truth and engage in advocacy of the truth. This failure to
problematize their roles within the human rights movement is one of
the questions I want to raise today.

The prevailing view in most human rights programs is that they
are an integral part of the human rights movement. In effect, they
proselytize, They are part of the message of the good society. For this
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reason, many human rights programs pursue their duty with an
evangelical zeal whether it is teaching or clinical work. The human
tights cotpus is treated as holy text or writ. These programs assert a
kind of fiduciary relationship to the human frights corpus and consider
themselves the intellectual guatdians of the movement. But it is wrong
for human rights programs to proceed from these assumptions
because universities should not be sites of uncritical advocacy of the
human rights project. Given the relationship between human rights,
liberalism, and Western civilization, it is tragic for universities to fail to
examine human rights as a language of power. Or even to view human
rights as one of the weapons in the arsenal of the empire.

The academic aspects of human rights programs therefore ought
to unpack, flesh out, and bridge the gaps between the doctrine and
discourse on human rights, its corpus and its movement. The
programs must critically examine the corpus to identify its conceptual
gaps, inconsistencies, cultural relevance, and legitimacy or illegitimacy.

The second role human rights programs ought to play is that of a
distant skeptic of the NGO community, which, as foot soldiets, is the
real guardian of the human rights corpus. In this respect, human rights
programs should be the thinking core of the movement. Human rights
organizations are often too busy to reflect on the divergent nature of
human rights and generally have a moral certitude about their wotk.
Simply because of this, criticism of the human rights project is
propetly left to the university human rights programs.

Third, the university program ought to be a forum whete
individuals who wish to wortk in human rights are trained. This
training ought to be ditected toward producing a questioning activist
who is alert to the complexities of the human rights cotpus—someone
who is skeptical, yet keeps faith, while remaining engaged in the
human rights project. Human tights programs ought not be involved
in direct advocacy—filing briefs, conducting field missions, of
denouncing governments—except in the narrowly tailored field of
clinical projects to demonstrate to students how the work is done.
HRP’s work has been a good example of such narrowly defined work.
In general, participants in human rights programs can engage in these
activities on an individual basis but not institutionally or collectively as
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a program. My point is that these human rights programs should not
be absorbed into the human rights vortex of self-righteousness
because then they lose the sense of studied distance and skepticism
that is essential to effectiveness as academics.

Human rights programs should develop along these lines so they
can play a useful role in constructing a2 movement that avoids the
pitfalls of power and bias and that shuns religious zealotry. Those
based in law schools need to view human rights as an experimental
project founded in human dignity and toward reducing powerlessness.
Human rights programs ought to see themselves as guardians of the
seatch for the truth but not as implementers of that truth.

Karen Engle

I begin from a different starting point than Makau Mutua. I would
contend that most human rights programs tend to be critical most of
the time. The crucial question for me, then, is not whether we should
be critical, but what issues we should be addressing critically.

Before turning to that question, though, I do want to point to two
areas in which human rights programs tend to be less ctitical than I
think Makau or I would hope. It s, ironically, when they act most and
least like lawyers. Thus, in clinical work, there is an ongoing struggle to
incotporate the work being done from the more critical perspective
coming out of academic programs. Sometimes it just feels as if there is
no time for critical reflection in the day-to-day workings of the clinic,
but also there is often a concern (rightly or wrongly) that
experimentation would risk a loss for clients. I’'m often struck by how
the lack of critical thinking about human rights law also sometimes
appears in multidisciplinary settings where scholars from other
disciplines take off their critical hat when thinking about law. They
come to human rights talks, for example, expecting that law will
provide them with the answers and will not be fraught with the
uncertainty brought by their own disciplines.

Let’s now consider the question, “what issues should we be
addressing critically?” The world is, in some ways, quite different from
the way it was in the late 1970s and early 1980s when human rights
was becoming institutionalized within the US and when human rights
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programs began to be imagined. Non-state actors are now thought to
pose at least as much of a challenge to international human rights as
states. While that has arguably been true in a number of areas for
some time, Halliburton’s role in the war against Iraq has unearthed the
extent to which non-state actors might play a role in war—an area that
has been considered to reside firmly in the state-centered paradigm. So
perhaps human rights programs need to consider the denationalization
of human rights—to seriously rethink about the agents, actors, and
responsible parties under international law.

A focus on denationalization will also bring attention to the
economic, an area that is center to the mission of the Rapoport Center
for Human Rights and Justice at the University of Texas, of which 1
am director. We have been considering, for example, economic
disruption rather than state action as a factor in immigration and
migration by considering the simultaneous flow of labor in one
direction and capital in the other. What are the factors that cause
workers to move to the US? Can immigration law and policy alone
attend to them? Other related questions we might consider are: What
are the effects of neo-liberal economic projects as implemented
through IFIs or multinational corporations? Do we have to tie the
latter to state action for it to be considered an issue of human rights?
Should human rights address the deregulation of the labor market?

In other wotds, if human rights ate de-nationalized (that is, no
longer about state action per se) are they propetly thought of as
human rights? Would it be clearer to speak of social justice than
human tights? Which would help shift the paradigm the most? My
instinct is that it is best to refuse to distinguish human rights from
larger issues of social justice (even while pethaps adding “and Justice”
to the title of one’s center to make the linkage clear). One of the
methods that our center on “Human Rights and Justice” is using in
redefining human rights is to engage with anthropologists to examine
how people understand and talk about human rights. Some of the
work that colleagues and I have done in Chiapas, for example,
suggests that folks on the ground have a variety of ideas about what
human rights means. Some of the ideas are very tradidonal and are
about, for example, state police power and due process. Some
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activists, however, use human rights as a means to call for autonomy
and self-determination. Still others raise considerations of economic
development and attendant social displacements. We need to stay
attuned to these multiple meanings that human rights might have for
those who deploy the discourse.

Smita Narula

On the question of denationalization, this endeavor is difficult because
we continue to focus on the obligation that human rights impose on
states as opposed to the rights inherent in individuals as human
beings. When there is not a state-specific solution to a problem, we
throw our hands up. We are starting to work in different ways around
that when we work with multinational corporations and international
financial institutions, but there is an inherited bias that if the state is
not an actor, human rights has no answer. We need to do better with
our work on non-state actors.

Doug Cassel

I am one of those who glimpses eternity in the values that underlie
human rights. So, I am not fully persuaded by Makau Mutua’s
argament. As I understand him, Makau argues that the essential role of
the university—because it is unique to a university—is to play the
skeptic. NGOs cannot be skeptical. The reason a human rights center
per se should not engage in activism is not that it is inherently
bad. But that this role is inconsistent with that of a distanced critic and
would tend to overwhelm the intellectual distance necessary to look
objectively at the contradictions of the human rights movement. In
other words, he surmises that since we cannot walk and chew gum at
the same time, we best just walk and leave off chewing gum.

Most human rights centers have struck the balance probably too
much in the enthusiastic direction and have not been sufficiently
critical. There are four reasons, however, why I would want to think
long and hard before accepting the position Makau put forward. All
have to do with the value that university or law-school based human
rights centers contribute to the movement while at the same time
maintaining intellectual integrity.
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First, it is simply a question of resources. In most countries,
including the United States, there ate not enough human rights NGO
resoutces. To say that the university centers can not be additional
resources in support of human rights in the world is to make a very
serious statement about cutting back on the availability of resoutces to
defend, protect, and promote human rights. That is a very high cost to
pay to take what is an absolutist position.

Second is expertise. To give an example, dozens of lawyers in the
US are working on the Guantanamo cases of US military detentions
and trials. Yet those of us who teach international humanitarian law
and international criminal law know that those lawyers, good as they
are, with major law firms backing them in many cases, do not have the
expertise necessary. They come to the half a dozen or so of us at law
school human rights programs for expertise and help. That is just one
example. Law schools can bring the kinds of expettise that sometimes
the legal profession and NGOs require.

Third is institational prestige. It is one thing for an amicus brief to
be signed by a law student or a group of students from Harvard Law
School and it is another thing for the amicus brief to be signed by the
Yale Law School Human Rights Center. I think that, as 2 tactical and
practical matter, the value of our institutional names needs to be
considered.

Foutth and finally, is engagement of students. To the extent that
students have opportunities to engage in human rights wotk through
clinical programs, this is, at minimum, a good expetience, and it may
be good preparation for a future generation of leaders.

Fldvia Piovesan

It is important for human rights education to promote critical
thinking. It is also important to take into account the political context.
In Latin America, for instance, we are part of the first generation of
human rights education and are still trying to prove the relevance of
the field instead of looking critically at aspects of the human rights
field. As professors and professionals in this context, most of us are in
the active human rights movement. We wear both hats. Sometimes we
act as missionaries trying to spread the religion of human rights and
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internatiopnal human rights standards and democratic values. But this
has to do with specific Latin American political realities. It is therefore
important to contextualize our remarks about human rights education.

Laurel Fletcher

Makau Mutua’s presentation sets out polarities in a way that brings out
the many nuances in the debate. I want to go beyond that, and build
on Karen Engle’s framing the conversation in terms of “what issues
should we be addressing critically?” It is not only what but how. From
the background materials and discussion thus far, it seems that we are
looking primarily at centers and clinics in a way that leaves out the
critical component of university work—research. I would define
research as the production of new knowledge and stress that
university- and law school-based human rights centers are uniquely
situated to engage in research, consistent with our service mission, in a
manner that fosters our critical capacities. How we should engage in
research depends largely on our own situations and proclivities.

Balakrishnan Rajagopal

To follow-up Makau Mutua’s and Flavia Piovesan’s points, there is a
genuine difference between the role of human rights academics in the
West and the Third World. In the Thitd World, academics may be
working in areas like constitutional law and criminal law even if they
do not call their work human rights. Often they become enmeshed in
human rights struggles simply because, as academics, they are
prominent leaders of the community who are expected to take
positions on contemporary issues. A comfortable zone of separation
between academic work and activism in human rights does not exist in
the Third World.

As for the synergistic relationship between critical reflection and
practice, this is more of a necessity for law school human rights
programs in the West, especially the US, as opposed to human rights
programs in the Third World. US-based human rights centers in law
schools need to be more self-critical. The real problem in the Third
Wotld might be the extent to which human rights centers or programs
actually even exist. Sometimes they may be called governance
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programs, or called by more neutral terms, rather than as human rights
programs per se. In the Third World, the academics who engage in
human rights wotk are often engaged in critical reflection that
challenges the dominant assumptons of international human rights
practice. They do not take a position of neutrality as if human rights
practice were metely a matter of implementing norms. Take for
example, the campaign to bring justice to victims of the Bhopal gas
tragedy. The impunity of multinational corporations has been largely
ignored by international human rights mechanisms and groups, but the
human rights academics in India engaged in this campaign have
advanced a theory and practice of human rights which is self-critical.

Dori Spivak

I agree with Balakrishnan Rajagopal. And T would add that the role of
the university is not only one of critiquing practice but also of
innovating practice. Bringing a critical attitude to the human rights
movement is not the same as bringing new and innovative ideas to it
and putting those ideas into practice. Specifically, within human rights
programs, one of the major role of clinics is to figure out how new
ideas can be put into practice.

Jim Silk

I want to try to understand Makau Mutua’s concern about human
rights ptograms engaging in advocacy. He proposes an almost
psychological analysis of the contradiction that he sees—that, as
individuals, we are not capable of practicing and criticizing practice at
the same time. That seems a limited understanding of our human
capacity fot self-reflection. Is there really a problem? Second, Makau’s
enumeration of exceptions to his rule against advocacy pretty much
covered his concerns. If we can advocate through clinical projects, and
individuals can advocate in their own capacities, why is it and whete is
it that law school human rights programs cannot do human rights
advocacy work? Finally, there was a contradiction in Makau’s final
statement that human rights programs ought to train students to do
human rights wotk but should do that work skeptically to produce
what Peter Rosenblum has called ambivalent activists. But how can
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they be trained in this manner if they cannot actually do the clinical
work and then question it? They are not going to be effective skeptics
if they are limited to completely academic exercises.

Deborah Anker

It is worth thinking back to the otigins of clinical legal education to
1972 when the Ford Foundation began funding some of the first
substantial programs. It seems that now, in the new millennium,
we ate at another watershed moment, something that might be
considered a new beginning. The basic insight of clinical education is
learning through doing: you have to actively engage with legal
institutions and clients to understand what law is, the doctrine, and the
policies.

In this context, I think about the relationship between Harvard
Law School’s Human Rights Clinic and the Harvard Immigration and
Refugee Clinics. The many actions co-filed before the Inter-American
Commission on Human Rights, for example, have not only produced
specific outcomes, advanced human rights and the rights of asylum
seekers, but have contributed fundamentally to our and our students’
understanding of the policy issues and dynamics of the field. Our
contribution would certainly have been different if we did not have a
clinical program that had its roots in practice. We would not have had
the same conversations with NGOs if our work had been only
academic, if it wete not also tooted in work with real institutions, and
with real individuals. Human rights clinical work, especially as we have
done in refugee law and linked to client wotk as well, provides a
special opportunity to join theory and practice.

Notably, clinical education sometimes can, when not executed
correctly, be limited too, not taking advantage of the opportunity
practice gives us to reflect critically on the underlying policies and
doctrines, and most importanty, our own work. Hopefully, we are
now at beginning of a new era, a joining together of theory, practice,
and critical reflection. T look forward to the future, and I am grateful
to the Human Rights Program for the opportunities it has and I know
will continue to provide.
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Geortge Edwards

With due deference to Makau Mutua, I respectfully disagree in patt
with his introductory remarks. The Program in International Human
Rights Law I founded at Indiana University School of Law at
Indianapolis in 1997 fits in the mold of academic human rights
programs described by Makau. Our mission statement includes the
following goals: furthering the teaching and study of international
human rights law; promoting scholarship in international human rights
law; assisting human rights governmental, inter-governmental, and
non-governmental organizations on international human rights law
projects; and facilitating student placements as law interns at domestic
and overseas human rights organizations. Thus, like such programs at
other schools, we seek to satisfy traditional teaching, research and
service goals.

Makau suggests that human rights programs tend uncitically to
adopt as gospel the corpus of human rights, and oppressively seck to
impose this on students, which blinds students to blemishes in the
human rights system, including inconsistencies within the human
rights movement, conceptual gaps, issues of cultural relevance or
itrelevance, and issues of general legitimacy or illegitimacy. The
argument appears to be that such programs tend to produce students
incapable of healthy, critical thinking about human rights.

I cannot speak for other human rights programs, but I can speak
about our Indiana program. Since 1997, many students who have
joined our Program have been enthusiastically idealistic. After being
exposed to a wide range of human rights petspectives in the
classroom, then venturing out to work as human rights interns,
virtually all of our students returned to campus with critical insights.
Our students recognized for themselves, through academic and
practical inquiry and field exposute, those blemishes Makau identified
and that he suggested students might be deprived of experiencing.
Though many students teturned to campus as eager as evet to launch
into an international human rights law career, their eyes had been
opened to valid criticisms of the field.

My job is not to proselytize, to try to persuade students to accept
certain human rights beliefs, ot to try to convince them to enter into a
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human rights career path. My job is to assist students in the intellectual
pursuits that they expect as law students, and help facilitate practical,
career-preparation experiences for them. Our Program is responsible
for presenting students with a range of beliefs and experiences—
classtoom and practical—and permitting students to formulate
opinions and assess the human rights movement on their own.
Diversity of petspectives and attitudes is honored in our program. We
facilitate exposure and let the students decide; we encourage law
students to be free-thinking and critical. We do this while satisfying
the three-fold general law professorial responsibilities of teaching,
research, and setvice.

Makau also was critical of human rights programs being involved
in direct advocacy, except in narrow circumstances whete the projects
demonstrate how such advocacy work is done. The suggestion is that
by engaging in advocacy work, the programs lose the studied distance
and skepticism essential to academic efficacy. I agree and disagree in
patt.

I disagree in that I believe that advocacy work is appropriate for
students attached to human rights programs, and I do not believe that
advocacy work necessatily compromises the educational experience of
students. “Service” is a healthy component of our Indiana program.
However, no student should be forced to work on an advocacy project
with which she does not agree. Likewise, no student should have a
forced affiliation with any project. The backbone of our program is
our students, of whom we have a wide range with differing views on
many issues. I generally agree with Makau regarding institutional
submission of advocacy pieces. Our practice has been that individual
names be attached to submissions, followed by the program name
representing an affiliation. Thus, the individuals take the stance (and
do the work). There is no need to canvas any governing body to try to
reach a consensus as to whether the program should take a particular
position, as the program does not generally take positions.
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Comments from the Audience

Marcella Davis
Professor, University of ITowa College of Law

I know Makau Mutua to be a provocateur, and I will follow in his
footsteps with this example. What if a class was studying the issue of
nondiscrimination and the professor decided that it would be good to
have students work with an NGO that opposes affirmative action in
law school admission ptocesses. The professor justifies his choice by
disclaiming that he endorses the NGO’s position on affirmative
action. He states that students would bring their critical perspective to
the issues, would be able to differentiate the strong points and weak
points of the NGO’s work. Wouldn’t we think that the professot has a
biased agenda and would wonder about the value of the exercise?

I think that we ate not being as rigorous as we suppose. This is the
case, in patt, because we believe that we are coming from the right
petspective. Because we believe we are on the right side of the issue,
we think that we do not really have to deal with the challenging
questions that Makau raised.

Yash Ghai

Professor of Law, University of Hong Kong

I patticipate in a regional human rights program at the University of
Hong Kong. We have taught individuals from 12 countries in the
region. One reason we started this program was to bring a distinctive
Asian perspective to human rights. We were under attack from the
Asian values school (which sought to posit Asian values against
human rights as understood in the West). On the other hand, there
was a feeling that the hegemonic influence of the Harvard and
Columbia Law School Programs was pushing a very distinctive
petspective on human rights. We were in the difficult position of
defending human rights in an area where human rights were not very
much appreciated. But, at the same time, we wanted to fight the
hegemony from the US, which, negatively from our perspective, was
emphasizing univessality. We were inevitably forced into 2 much more
critical analysis of the histotic, philosophical, and materialistic
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foundation of rights. We had to contextualize human rights. It made
no sense to teach human rights without a major engagement with
social and economic rights, globalization, and imperialism—and
without tegard to the uses of the ideology of human rights. That led us
into a very different kind of analysis of human rights, their production
and limitations. So we really could not have taught that course without
a critical stance toward human rights. Ultimately, many of us were
committed to those human rights that responded to the economic and
political situations of countries in our region.

At the beginning of our program, I stated that we should not use
any Western textbooks. Rather we should produce our own local
materials, whether it was on the situatdon of fishermen in southern
India ot indigenous people in Indonesia. More attention needed to be
paid to national values and legal systems (and regional thinkers) than
international human rights conventions and ideas of Western thinkers,
which tend to be the staple in university human rights programs. It
turned out not to be that easy because of the prominence of Western
textbooks and financial resources. When I went to Kenya (on leave to
work on its new constitution), my colleagues adopted these books for
their courses. What I thought important in teaching human rights in
Asia, Aftica, or Latin Ametica was developing and retaining the local
petspectives on human rights even at the risk of breaking the
universalism of our discipline.

Jim Ross

Senior Legal Counsel, Human Rights Watch

I speak as someone who receives the products of your universities. I
wotk in the Legal and Policy Office at Human Rights Watch and have
spent many hours with researchers who have been trained at various
law schools. Let me propose three don’ts in terms of what you could
be doing or not doing. First, don’t send your new graduates to Human
Rights Watch. When somebody graduates from law school, they need
to be out in the field, working in different countries. They should not
be working in New York. Maybe down the road they would want to
work for us, but I would rather work with someone who has an
acquaintance with the real world.
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Second, don’t turn them into lawyers. I get too many things
written by people who have learned how to make arguments and think
that any argument backed up in law is a good argument. That doesn’t
wotk. Lawyers who set out every possible legal argument do not write
petsuasive human rights reports. Third, don’t just teach them human
tights law. If someone is working on Francophone Africa, he or she
needs to know the French criminal law system and its history. He or
she must know how to consider information critically. It is not enough
to be analyzing human rights law.

It is not true that human rights organizations do not think about
the broader issues. Rather, we do not write reports about them.
Pethaps we do not think about them enough. The younger researchers
are not part of the discussions we have in Human Rights Watch about
these issues. So it does help if they arrive with a critical understanding.

Raul Sanchez

Professor of Law, University of Idaho

If human rights programs wete as cold, dispassionate, and purely
academic as Makau Mutua proposes, students would not be interested
in them. Students get involved in human rights programs because they
have concern and passion for the mission.

Maria Green

Assistant Professor, Brandeis University

I work in economic and social rights, which means that typically I
work with NGOs, Community Based Organizations, or students who
ate not approaching the issues from a human rights perspective. They
come from a problem, and they want to know what human rights can
do for them. That is a very interesting perspective in terms of how we
teach human rights. I now teach human rights to students studying
international development in a school whose tagline is “knowledge
advancing social justice”—the social justice part is a given.

We need to look closer at the definition of human rights. Are we
defining human rights to cover the entire field of social justice or as a
specific tool within the field of social justice? If it is the latter, we have
a different project and ctiticism in front of us. We must teach human
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tights, particulatly social and economic rights, because there is a whole
domain of knowledge there that is useful for social justice.

Human rights is not the only answer, and I am certainly not a
proselytizer of human rights in the sense that I want to go out to
groups or students who have been deeply engaged in social justice and
say, “I want you to change all your paradigms and now start taking the
Universal Declaration as your only paradigm.” What I want to be able
to say is that we can add an extra tool to the human rights tool belt by
dealing with non-state actors as well.

Clinical Aspects of Human Rights Programs and the
Relationship between the Academic and Clinical Programs

Doug Cassel

If we ask, where should we strike the balance between advocacy and
intellectual reflection in law school human rights centers, there is no
uniform answer. It depends on circumstances. I have made a short list
of what seem to be the most prominent circumstances that must be
taken into account by any law school based center.

First, we must ask whether the center is in a democratic country
that allows space for advocacy by a university center or in a repressive
countty? Second, does the proposed advocacy have a domestic or an
international focus? To the extent that one is criticizing one’s own
government, powetful toes close to home are getting stubbed. There
may be less space to operate freely, whether the government is a
democratic or repressive regime, than if the criticism were of human
rights violations abroad. Of course many human rights centers do
both. On the other hand, while there might be less space to step on
powetful domestic toes at home, there may be more need to do that
because other countries may not be paying sufficient attention.

Third, we should consider the political context of the university
and the law school. My impression of Harvard’s human rights
program is that it was born when the law faculty was deeply
ideologically polarized. If there was going to be a human rights
program at Harvard, it had to be established very cautiously. That may
have been one factor that led to the more academic tilt of the Harvard
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Law Program as opposed to the programs at most of the other law
schools with which I am familiar. In contrast, the first center I started
was at DePaul Law School in 1990, a school that is somewhere in the
third ter of U.S. News and World Reporfs 200 rankings. There, the
university administration and the law school leadership were in rapture
with the idea of having a human rights center. It was part of their
mission to put a small local school on the map. It did. There was
plenty of political space, and we could afford to be more activist than
Harvard. The political context of the law school, therefore, can make 2
dramatic difference in terms of the choice that any director makes for
how to manage the trade-off between criticism and activism.

Foutth, what are the strengths and weaknesses of program faculty
and staff? Some faculty are mote academically otriented and more
comfortable with internal reflection; others will be quite comfortable
with advocacy. Programs should not artificially impose an institutional
mold on the personalities that are uncomfortable with the role that
they are asked to take.

Fifth, a similar point obtains with regard the level of
sophistication of students. Jim Silk suggests that, at Yale, they teach
theit students human rights, not human rights law. At DePaul, this
was not the case. International human rights law is evolving, fraught
with ambiguity, and employs varying institutional structures. Simply
teaching the law to these young law students was a very important
focus of what we did. How to otient a human rights program depends
in part on the capability of students.

Finally, what is the relevant advocacy market of that law
school? For Hatvard, the televant advocacy market is national and
international. For other schools the relevant advocacy market may be
national. In the case of Northwestern Law School in Chicago, our
principal advocacy market, although sometimes national, is local. 1t is
part of our mission to educate the Bar, the media, public officials, and
the public at large about human rights and human rights law.

Raymond Atuguba

For the last five years I have been working with others to develop a
clinical legal education program in Ghana, and I base my comments
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on those expetiences. As part of this program, every yeat, in
conjunction with several people in this room—Professors Lucie White
and George Edwards—we export students from various human rights
centers from the US to Ghana to work on human rights issues. From
these experiences, I want to raise four provocative issues.

The first issue is the missionary methodology. That is, clinical legal
education is a one-way US expott to Africa of human rights. There is 2
lack of reciprocity. Traffic runs one way. I am sure some Ghanaian
interns would be able to do some wotk regarding the 2000 election
and America’s program on anti-terrorism, for instance.

My second provocation concetns the matter in which clinical
education is exported. The way in which it is funded and designed can
either stifle or develop human rights programs abroad. There have
been several different attempts. Harvard Law School is involved in the
Harvard Africa Initiative, which has a clinical component. The amount
of preparation that is going into that initiative—discussion, ctitical
comments—will lead to a better set of interventions in the area of
clinical export than is currently happening. The way in which it is
designed and deployed can aid or cripple human rights abroad.

The third point of provoéation is that the export has the potential
of revolutionizing legal education abroad. Take Ghana with its strong
British legal tradition, complete with wigs and gowns. Bring to this the
interaction between US and Ghanaian law students and professors.
Already we are finding positive effects from this interaction in the
types of cases and arguments that are being brought before Ghana’s
coutts by a new generation of human rights activists. So the impact
can be great in terms of transforming the legal system and tradition
and changing the way people think about human rights.

Clinical legal education and human rights programs have theit
goals, and the people who fund them also have their own goals. The
institutions and the armies of students who work with them also have
their own goals and constituencies. The two do not always coincide.
By predetermining which institutions to work with and what issues
individuals coming from here should work on when they get there,
there is an indirect predetermination of what human rights issues are
important and on which human rights problems we are going to work.
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A clinical student from a human tights program in the US needs a
faculty member to sign his/her application for an internship program
abroad before he ot she departs. The agenda can be set as a result of
that process. In practical terms, there is often a clash between issues
that students want to work on when they get there, because the human
tights program and funders require it, and the interests of the
constituencies and institutons for whom they are working.

Jim Silk

I will talk from a perspective of law school programs based in North
America. We know that there is some tension between the clinical and
the academic, but these tensions are not the sort of polarities that have
been described. Rather we have a set of multiple duties that may or
may not conflict with one another. The nature of these tensions is an
open question. The duty we owe to our students is a pedagogical duty.
That duty is, in patt, discharged by academic teaching. There is also
the duty to undettake research and scholarship as part of our function
in the law school and university. Finally, there is a duty to the rest of
the wotld and to the human rights movement.

How is this duty to the larger world fulfilled? Partly through
research, advocacy, and preparing students—duties that are all
connected. Yet there ate tensions among these duties. Who are we
educating? For what are we educating them? There has been talk here
that we are educating human rights advocates or human rights lawyets.
Maybe, though, we are educating lawyers about human rights. When
future lawyers who are not going to become human rights advocates
take a human rights clinical course, it makes me happy because they
will gain some understanding of and respect for human rights. When
they are working as cotporate lawyers, they will make decisions that
are likely to have mote effect on human rights than the work of most
of us who do human rights advocacy full time.

Another question is: Are we too focused on law? There has been
much talk about multidisciplinary approaches. Do we really need to
teach differently? Do we need to involve elements from other parts of
the university in our teaching? Are we out of sync with the
contemporary demands of human rights? The issues have changed,
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not just with regard to economic rights. Issues involving trade,
development, and investment are of increasing importance. When
these words come up, the eyes of colleagues from my generation glaze
over. We have to bring more resources to these issues.

In considering how human rights programs connect to the world,
thete are issues with dimensions that cut across advocacy and
academic spheres, including economic and social rights, the role of
non-state actors, and increasing demands for the accountability of
universities themselves for the human rights implications of the way
they conduct their business. An example of this is campus activity to
ensute that university merchandise is produced according to labor
codes and not in sweatshops. Is thete a duty for universities—and for
law school human rights programs—to act here? Are there other
issues on which our long-term legitimacy will depend? There is a
movement for more human rights wotk on domestic issues. How do
we do that responsibly? Are human rights a valuable analytic or
advocacy tool for thinking about domestic social justice issues?

Let me note a few more questions about how we relate law school
programs to the larger world. Do we focus too much in our clinics on
pattnerships with well-established Northern NGOs? Should we be
working more with NGOs in the global South? In the abstract, many
of us would say yes. But there are real problems given the constraints
and benefits of such an expansion. Who benefits? Our students? Our
programs? The organizations in those countries? We need to focus
more on our relationships with universities and law schools in the
South. We have expertise, but are we apt to be supetficial in
understanding their needs? Can we do it sensitively? Is it feasible? Will
it divert time and resources from our students and our commitments
to research and advocacy? Can we do it in societies that are in
transition to democracy and respect for human rights?

Are we too enamored of particular issues such as transitional
justice and international criminal justice? Ate we too busy with the
project of holding state actors accountable for the few very worst
abuses? Are we somewhat negligent and inattentive to the deprivations
that affect most of the people most of the time—that is, poverty? We
talk a lot about doing work on social and economic tights, but poverty
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is a much larger issue. Rights address poverty narrowly. We do not
work on issues of pervasive poverty, the distribution of wealth, and
powerlessness in the way that Makau Mutua has spoken.

If the duty of human rights programs to speak and tell the truth is
a primary duty, have we not failed significantly in the past few years?
We have done a good job questioning our own human rights dogma,
but we have failed to question the new dogma that is pervasive in the
US today in the post-9/11 context. We have acquiesced in an
underlying assumption: that the world dramatically changed on 9/11
and that we have to adjust, lower our expectations, and take into
account a new kind of human rights abuse and threat to our security.
Despite our criticism of specific policies, perhaps we have been too
willing to accept this set of assumptons about a changed world,
assumptions that, in tutn, may damage our own long-term legitimacy.

Flivia Piovesan

From the perspective of the South, two main questions must be
considered. First, the continental legal system, particulatly as applied in
the Latin American context, is highly abstract, technical, formalist, and
divorced from reality. From the traditional legal culture, reality seems
to be fiction while fiction seems to be reality.

The second is the complexity of out social and political reality as
well as its serious, endemic, and persistent pattern of human tights
violations. Consider Brazil. Despite having the tenth largest economy
in the world, Brazil is considered the fourth most unequal and violent
country, accounting for 14 percent of the world’s homicides with less
than 3 percent of its population. At the same time, we face these
problems with weak institutions and a poorly developed rule of law.

The challenge for human rights programs is to move from the
unrule of law to the rule of rights. Considering this, we cannot
disconnect from the real wotld and engage all these tensions. Our
experience in human rights clinical education in the South, which
breaks with the tradition of providing legal aid for the poor, has
focused on two main goals.

First is the pedagogical approach to change legal culture. There is
the imperative of changing the formalistic legal culture and legal
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teaching, encouraging ctitical thinking, and developing analytical and
practical skills from an interdisciplinary perspective. The second is to
emphasize the role that the university human rights program should
play for social change in our society. Human rights are a tool for social
change. What should be the relationship between the university and
the human rights movement? Who should serve whom? What should
be the purpose of the NGO-university link? Does one’s location in
Cambridge or S3o Paulo require different responses? How do we
respond to the challenge of not converting the university into an
NGO? How do we increase the university network between South and
North in human rights litigation, research, and teaching?

Dori Spivak

I want to give an example of my own work at Tel Aviv University that
speaks to our institutional limits when we undertake clinical human
rights projects. We want to engage in clinical wotk but at the same
time ensure that we can continue our work within an academic
institution. It was mentioned that, in universities in the South, it might
be dangerous to do that wotk. But even in countries like the US and
Israel, we have to make difficult decisions and not attempt to do all
kinds of human rights work.

One choice we had to make was not to wortk on human rights
violations by our own institutions and universities. We have also made
the difficult decision not to do human rights clinical projects in the
Occupied Territories. There lie clearly the gravest human rights
violation by the State of Israel and the Isracli Army. Although the
university human rights program is involved in research and other
academic activities that criticize the government’s deeds in the
Occupied Tertitoties, when we litigate court cases, we limit ourselves
to defending the rights of the Arab citizens of Israel and fighting
against their discrimination. We do not cross the green line and litigate
cases in Occupied Territories. Human tights advocacy in the Occupied
Territories is usually labeled as less legal and more politically motivated
action than human rights advocacy within Israel-proper. To get the
maximum level of freedom in litigating cases within Israel without
exposing ousselves to institutional and political interference, we took
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the tough decision of not engaging in this kind of litigation. In clinical
work and especially when a human rights clinic is trying to bring about
social change through litigation, one should be aware that we cannot
do everything. We chose to leave the crucial and tough field of
fighting the injustices of the occupation to more independent NGOs
that operate outside the realm of academia.

Peter Rosenblum

I begin by noting how times have changed. Some established human
rights otganizations have recently changed their names: the
International Human Rights Law Group is now Global Rights, the
Lawyer’s Committee for Human Rights is now Human Rights First.
We have gone through a period of paradigm explosion in terms of
what human rights is, what the movement means, and what human
rights programs do—human rights and business or human rights and
this or that. That is part of the paradigm explosion.

At the same time, we have raced back to the past because old
issues are on the table again, and we need expertise in areas such as
torture and detention. That wotks in some way for human rights
clinics, groups, and centess that have held on to the language that is
human rights and remains credible. Karen Engle’s radical social
transformation clinic can call itself human rights, and that works.
Makau Mutua’s concern, and some of the concetns I heat around the
table, are the concerns of a foundet’s generation, of a moment when
all was at stake because of a few human rights programs in a few
universities with limited choices. We are just not there anymore. There
is so much going on in so many places. The issues are very different.

That brings us back to Katen’s point about what we should be
critical about. What should we move forward on? How do we mold
the initial insights and the power of what is there into the language of
human rights as we move forward into these new places? Human
rights advocacy is already in there, in previously unthought of areas, so
that is that. We are past legitimizing. We are legitimate. We invent
clients. We choose our clients; we write briefs.

Human rights ate so broad. We might be facing new problems
and attacks. On the large issues, we have to be mindful that we are
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now a power source for we have established legitimacy and trained
people who have an effect that has expanded to other parts of the
world. We are a legitimizer of other programs, organizations, and
school progtrams in the developing world and that is a place that we
have to push outselves in other parts of the wotld. How do we use
that power and those linkages?

Karen Engle

This remark relates to Raymond Atuguba’s comments and specifically
to his suggestion that we rethink the way we export students for
human rights work. But it also responds to Jim Silk’s skepticism of
using rights to combat poverty. If we see rights as too natrow to
address the issue, I fear that we reinforce the idea that human rights—
and therefore human rights programs—cannot address structural
economic inequalities. Perhaps we are unrealistically ambitious, but
our aim at the Rapoport Center is precisely to tackle those inequalities,
at home as well as abroad.

When human rights programs send students abroad to work on
human rights, the definitton of human rights is often telatively
expansive, involving international and municipal law. But when we
sponsor students to wotk in the US, we generally look for
otganizations ot projects that work explicitly with international human
rights law. Our expetimentation with the transnational worker
rights clinic at the Rapoport Center seeks to break down that
distinction. While sometimes it involves projects with an explicit
international legal focus, the bulk of the clinic’s work is representing
undocumented immigrant workers in claims for unpaid wages that
are generally based on local law. The clinic pursues those claims
through attention to larger calls for human rights and social justice
made by the workers. While the Center does export students in
the summer, our hope is that the work that we do in our own
backyard, through the transnational worker rights clinic and the
immigration clinic, will lend some humility to our work abroad. I think
we should pursue greater involvement for non-US students in out
clinics as well, though, in part to ensure that we bring similar humility
to our work at home.
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Laurel Fletcher

I would like to comment on the skills and mandate issue. Which
bodies of law and knowledge become relevant to our human tights
work is defined by the nature of the problem. We should listen to how
the NGOs with which we wotk frame the nature of the problem and
think of ourselves as problem-solvers rather than lawyers. It goes back
to the question of who we ate training: human rights lawyers or
lawyers who know something about human rights? Ot, are we training
problem-solvers that have come through the law school? This leans
toward another paradigm and way of thinking. Therefore, the question
I would like to raise is: Who defines the problems?

The answer to this question requires engagement with actors
outside the university, those who are stakeholders in the problem.
Depending on the problem, the stakeholders might be the police,
social movements, national, local, and international NGOs,
governments, and a whole array of other actors. We seem only to view
NGOs as the relevant actors. But from a problem-based approach,
there are more actors who are directly implicated and ought to be both
part of defining the problem as well as accountable for its solution.
This suggests a different kind of methodology than those found within
the tights-based paradigm.

Lucie White

I have worked in the university for many years around issues of social
inequality and injustice. Inequities of power, primarily economically
linked, only recently came into the human rights field. I have worked
experimentally with and against various social groups in the US and
abroad. Being involved in the Harvard Africa Initiative, what strikes
me is how the language of collaboration and partnership has been
continually framing the work. I wonder how much that language of
partnership and collaboration comes out of the missionary, colonial,
and deeply inequitable set of global power relationships? Does it mask
both inevitable realities and also stymie our sense of how to confront
and negotiate them? Does it limit our sense of what kind of spaces
might be opened up for truly struggling around those issues?
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Closing Remarks

Ryan Goodman

Three main issues emerged from our discussion. One relates to
spheres of responsibility and the relationship between accountability
and legitimacy. The sphere of responsibility seemed to move from the
university to the local (its involvement with eradicating sweatshops for
instance), the national (related to anti-poverty advocacy for example),
and the international (related to the unequal distribution of tesources).
Programs arguably need to be involved in these spheres to gain
legitimacy.

The second is the global exchange idea. Lucie White just touched
on this. What are the relationships? Does the context we have now
still mask relationships of power that we are trying to remove?

The third returns to what Makau Mutua started us off with, the
connection between reflexivity and praxis. While I agree strongly with
Jim Silk and Doug Cassel, contra Makau Mutua, I do not think we
have really answered a fundamental part of Makau’s critique. We do
not truly structure our programs around having reflection on the very
clinical projects in which we involve our students. Do we really send
our students out duting the summer and then critically engage ideas
with them afterwards. At the end of the semester, do we always have
an opportunity for reflexivity? Do we really select all of our projects
for opportunities that foster these intellectual exercises?

I think we leave the discussion having raised more questions than
answers. 1 think we have also answered some questions. Perhaps
raising new questions and reframing old ones can also be a sign of
progress. Let us regard this roundtable as another important session in
what has become an on-going conversation that started in 1999.

143



ANNEX

Biographies of Principal Speakers, Panelists, and
Participants in the Roundtable

Degree (J.D., LLM. or S.J.D) and year following the name refer to Harvard
Law School. “VE” and year following a name refer to visiting fellow status with
HRP. Over 90 percent of the speakers in the celebration fall within these

categories.

Payam Akhavan (LL.M. 1990; S.J.D. 2001) (Canada/Iran) is a Seniot
Fellow at Yale Law School and at the Yale University Genocide
Studies Program, working on issues of international criminal law,
human rights policy, and transitional justice. He was the first Legal
Advisor to the Prosecutor’s Office of the International Criminal
Tribunal for the former Yugoslavia and Special Advisor on transitional
justice in Cambodia, East Timor, Guatemala, Peru, and Rwanda. He
has appeated before vatious international courts and tribunals, is
counsel to Uganda in the Lord’s Resistance Army case, the first state
referral before the International Criminal Coutt, and was amicus curiae
in Yasser Hamdi v. Donald Ramsfeld before the US Supreme Court. He is
also the cofounder of the Iranian Human Rights Documentation
Centre. Akhavan has served as Distinguished Visiting Professor of
Law at the University of Toronto and has taught at Leiden University
and Yale Law School. His book, Redwing Genocide to Law, is
forthcoming from Cambridge University Press.

José E. Alvarez (J.D. 1981) (US) is Professor of Law and the
Executive Director of the Center on Global Legal Problems at
Columbia Law School. He has co-taught the basic human rights
course (with Professor Louis Henkin) as well as a seminar on teaching
and scholarship in human rights for aspiring human rights law
teachers. Alvarez is on the editotial boards of the American Journal of
International Law and the Journal of International Criminal Justice and has
served in a number of capacities for the American Society of
International Law (most recently as Vice President). He has published
widely on matters of public international law, international tribunals,
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and international economic law. He is completing a book on the
impact of international organizations on international law.

Kenneth Anderson (J.D. 1986) (US) is Professor of Law at
Washington College of Law, Ametican University, where he has
taught international law, business law, and nonprofit law since 1996.
He was formetly director of the Human Rights Watch Arms Division
and general counsel to the Open Society Institute-Soros Foundations.
He is currently board chair and general counsel to the Media
Development Loan Fund, Inc., a nonprofit venture fund that suppotts
independent media worldwide through lending and venture capital, a
member of the advisory committee of the Human Rights Watch Arms
Division, and a member of the editotial advisoty board of the Journal of
Terrorism and Political Violence. He was coeditor of Crimes of War: What
the Public Needs to Know (WW Notton, 1999).

Deborah E. Anker (J.D. 1984) (US) has been teaching, practicing,
and writing about immigration and refugee law for over 20 years. She
currently serves as Jeremiah Smith, Jr. Lecturer on Law and Director
of the Harvard Law School Immigration and Refugee Clinical
Program (with a clinic at Greater Boston Legal Services in Boston),
where she works collaboratively with the Harvard Human Rights
Program and teaches clinical courses in asylum and refugee law. In
1994, Anker and her colleagues received the Founders Award of the
American Immigration Lawyers Association for the work of their
Women Refugees Project. The Project drafted the historic US Gender
Asylum guidelines, spearheading the development of gender asylum
law in the United States, and greaty advancing its development
internationally. Most recently, Anker and her colleagues organized a
major amicus curiae briefing effort in a case before the Attorney General
involving family and gender violence as a basis for claiming asylum
protection in the United States. Anker has litigated refugee cases at all
administrative levels, in the federal courts and as amicus curiae in the US
Supreme Court. She has written extensively on the subject of asylum
law and is the author of the leading national treatise, Law of Asylum in
the United States, now in its third edition.
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Raymond Atuguba (S.].D. 2004) (Ghana) obtained his LL.B. and
B.L. Degtees from the Faculty of Law, University of Ghana and the
Ghana School of Law, respectively. He obtained his LL.M. (2000) and
S.J.D. (2004) from Harvard Law School. He is a Lecturer in Law at the
Faculty of Law, University of Ghana and the Associate Executve
Director of the Legal Resources Centre, 2 Ghanaian human rights
organization that runs an international human rights and lawyering
intetnship program with a clinical component involving several
universities in the United States.

Eyal Benvenisti (Istael) is Professor of Law and Director of the
Cegla Center for Interdisciplinaty Research of the Law, Tel Aviv
University Faculty of Law. Benvenisti received his LL.B. in 1984 from
Hebrew University of Jetusalem, and his ].S.D. in 1990 from Yale Law
School. Benvenisti was a visiting professor at Harvard Law School
from 1998-99 and in 2004. In addition to his time as a visiting
professor at HLS, Benvenisti has taught at Columbia Law School
(1999-2002), the University of Michigan School of Law (2002), and
New York University School of Law (2003, 2005). Benvenisti is a
founding coeditor of Theoretical Inguiries in Law and Chairperson
(1995-96) of the Association for Civil Rights in Israel. His areas of
teaching and research include constitutional law, international law,
human rights, and administrative law. Publications include: The
International Law of Occnpation (Princeton University Press, 1993, 2004),
Sharing Transboundary Resonrces: International Law and Optimal Resonrce Use
(Cambridge University Press, 2002), “The US and the Use of Force:
Double Edged Hegemony and the Management of Global
Emergencies” (forthcoming in Eurgpean Jonrnal of International Law 15
[2004]), and “Exit and Voice in the Age of Globalization.” Michigan
Law Review 98, p. 167 (1999).

Doug Cassel (].D. 1972) (US) is Ditector of the Notre Dame Centet
for Civil and Human Rights and a Lilly Endowment Professor at the
University of Notre Dame Law School. Previously he was Director of
the Center for International Human Rights. He also co-founded and
served as first director of the International Human Rights Law
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Institute of DePaul University. He was legal adviser to the UN
Commission on the Truth for El Salvador and has consulted on truth
commissions and transitional justice around the wotld. He was elected
by the OAS to the Board of Directors of the Justice Studies Center of
the Americas, of which he was president. His commentaries on human
rights are published in the Chicago Tribune and broadcast on Chicago
Public Radio. Representative articles include “Does International
Human Rights Law Make a Difference?” (Chicago Journal of
International Law 2001) and La lucha contra la impunidad ante el sistema
interamericano de derechos bumanos (JIDH 2001).

James Cavallaro (US), Clinical Professor and Clinical Director of the
Human Rights Program, Harvard Law School, joined the HRP in the
fall of 2002. Before coming to HLS, he directed the Global Justice
Center, a Brazilian human rights NGO that he founded in 1999. In
1994, Cavallaro opened a joint office for Human Rights Watch and
the Center for Justice and International Law (CEJIL) in Rio de Janeiro
and served as director of the office, overseeing research, reporting,
and litigation against Brazil before the Inter-American Commission
and Court of Human Rights. Cavallaro is the author of numetous
publications on human rights issues. In his two years at HRP, student
engagement in clinical human rights wotk has increased markedly.

Hilary Charlesworth (S.].D. 1986) (Australia) is Professor in the
Regulatory Institutions Network, Research School of Social Sciences
and Professor of International Law in the Law Faculty, Australian
National University. She has taught at the universities of Melbourne
and Adelaide and has been a visiting professor at Washington & Lee
School of Law, Harvard Law School, and the Global Law Faculty at
New York University. Charlesworth’s extensive writing on human
rights has stressed gender issues and the use of armed force in
international relations. She is the author, with Christine Chinkin, of
The Boundaries of International Law: A Feminist Analysis (Juris Publishing
Inc., 2000).
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Ariel Dulitzky (LL.M. 1999) (Argentina) is a Human Rights Principal
Specialist at the Inter-American Commission on Human Rights
(IACHR). Prior to joining the IACHR, Dulitzky served as the Latin
America Program Director at the International Human Rights Law
Group; the Co-executive Director of the Center for Justice and
International Law (CEJIL), an NGO dedicated to promoting
international human rights and the rule of law in Latin America; and
Director of CEJIL’s regional offices in Central America. Dulitzky has
published several articles on human rights, racial discrimination, and
the rule of law in Latin America.

George E. Edwards (].D. 1986) (US) is Professor of Law at Indiana
University School of Law where he founded the Program in
International Human Rights Law in 1997. Before Indiana, he lived for
six years in Hong Kong, where he was associate director of the Centre
for Comparative and Public Law at the University of Hong Kong Law
Faculty and lectured (adjunct) at Hong Kong City University Law
Faculty and for the Hong Kong Law Society. He co-edited volumes 1—
5 of the Hong Kong Public Law Reports. He has served as a visiting
professor at DePaul University College of Law in Chicago, as Visiting
Fellow at the Lauterpacht Research Centre for International Law at
the Faculty of Law, University of Cambridge, and as Fulbright
Lecturer at the Universidad de San Pedro in Chimbote, Peru. He was
the first regularly elected Chair of the American Association of Law
Schools International Human Rights Law Section, Chair and Co-Chair
of the International Organizations Interest Group of the American
Society of International Law, and Vice-Chair of the International Law
Section of the National Bar Association. He has published widely in
international human rights law. At Indiana, he has received various law
school and university-wide awatds.

Karen Engle (J.D. 1989) (US) was an active student participant in the
Hatvard Human Rights Program while in law school. She is currently
W.H. Francis, Jr. Professor in Law and Director of the newly founded
Rapoport Center for Human Rights and Justice at the University of
Texas School of Law. She teaches international law, international
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human rights, and employment discrimination. She is co-editor of
After 1dentsty: A Reader in Law and Politics (Routledge, 1992) and author
of numerous articles. Engle’s most recent international law articles
include “Feminisms and their (Dis)contents: Criminalizing War-Time
Rape in Bosnia” (forthcoming), “The Construction of Good Aliens
and Good Citizens: Legitimizing the War on Terrorism” (Colorado Law
Review, 2004), “From Skepticism to Embrace: Human Rights and the
American Anthropological Association from 1947-1999” (Human
Rights Quarterly, 2001) and “Culture and Human Rights: The Asian
Values Debate in Context” (NYU Journal of International Law & Policy,
2000). She is also working on a monograph tentatively entitled Human
Rights and the Uses of Culture.

Paula Escarameia (SJ.D. 1988) (Portugal), is a member of the UN
International Law Commission (mandate 2002-06), Professor at the
Technical University of Lisbon, and Visiting Professor at the New
University of Lisbon. She has taught on subjects such as human rights
and international criminal law. She was the legal counselor of the
Permanent Mission of Portugal to the UN from 1995 to 1998,
representing Portugal in negotiations of numerous international
conventions, including the Statute of the International Criminal Court.
She was also elected, last year, as a member of the International
Commission of Jutists. Escarameia has published six books and
numerous articles in the field of public international law, mostly
focused on East Timor, the UN, and international criminal justice. She
was awarded the Portuguese Order of Prince Henry the Navigator
(Grand Officer) in 2002.

Laurel Fletcher (J.D. 1990) (US) practiced complex civil litigation,
including representing plaintiffs in employment discrimination class
actions before joining the Boalt Hall faculty in 1998. Fletcher directs
the International Human Rights Law Clinic where she utilizes an
interdisciplinary, problem-based approach to human rights research,
advocacy, and policy. The Fulbright Commission invited Fletcher to
lecture in Sri Lanka regarding her work on providing HIV treatment as
a human rights obligation. She serves as counsel on cases befote the
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Organization of American States regarding the rights to education,
nationality, and due process of migrants. Fletcher’s recent publications
include “Hidden Slaves: Forced Labor in the United States” in the
Berkeley Journal of International Law (co-author) and “New Petspectives
on Old Patterns: Forced Migration of Haitians in the Dominican
Republic” in the Jowrnal of Ethnic and Migration Stndies (2004) (co-
authot).

Yash Ghai (LL.M. 1963) (Kenya) is a world-renowned legal scholar
and legal researcher. He has lectured at Yale, Harvard, the University
of East Africa at Dar-es-Salaam, and the University of Warwick. Ghai
has authored numerous publications on various subjects including
decentralization of power, ethnicity, human rights, social development,
constitutionalism, and Hong Kong’s Basic Law and human rights.
Ghai has been involved in constitution-making in vatrious countties in
the world. His latest foray into this area was as the Chairman of the
Constitution of Kenya Review Commission, the body that was legally
mandated to spearhead the constitution review process in Kenya. Ghai
was awarded the IC] (Kenya) Jurist of the Year Award for 2001,
jointy with the late Dr. Oki Ooko Ombaka, in recognition for his
courage, commitment, and selflessness to having an open and
inclusive constitutional reform process to enhance the legitimacy and
goodwill for the process. Ghai is currently the Sit. Y.K. Pao Professor
of Public Law, University of Hong Kong.

James A. Goldston (J.D. 1987) (US) is Executive Director of the
Open Society Justice Initiative, which promotes rights-based law
reform and the development of legal capacity worldwide. Goldston
previously served as Legal Director of the Budapest-based Eutopean
Roma Rights Center, where he developed and managed a docket of
civil rights litigation before the European Court of Human Rights,
United Nations treaty bodies, and domestic courts in 15 European
countries. In 1996, Goldston served as Director General for Human
Rights of the Mission to Bosnia-Herzegovina of the Organization for
Security and Cooperation in Europe. For five yeats, he was a
prosecutor in the office of the US Attorney for the Southern District

150



of New York, where he specialized in the prosecution of organized
ctime. Goldston has written widely on issues of human rights and
racial discrimination. He has engaged in fieldwork and investigated
tights abuses in more than three dozen countries in Africa, Asia,
Europe, and Latin America.

Ryan Goodman (US) became an Assistant Professor of Law at
Hatvard Law School in 2002 after receiving his J.D. and Ph.D. in
sociology at Yale. He has worked with the South Asian Human Rights
Documentation Center, a human rights NGO in New Delhi
Goodman has written numerous articles on a range of human rights
issues and has taught courses on international human rights and on
international law.

Jennie Green (J.D. 1991) (US) is former Administrative Director at
the Harvard Law School Human Rights Program and received her J.D.
from Hatvard Law School in 1991. She serves as attorney at the
Center for Constitutional Rights where she litigates prominent cases
charging individuals, corporations, and associations with violations of
international law under the Alien Tort Claims Act. Green is the author
of the upcoming second edition of Human Rights Litigation in U.S.
Conrts.

Chris Jochnick (].D. 1993) (US) is the Director of Private Sector
Engagement at Oxfam America. He was a cofounder and leading
figure of the NY-based Center for Economic and Social Rights and
CESR’s sister organization, the Centro de Derechos Economicos y
Sociales, in Latin Ametica. He also co-teaches a course at Columbia
University School of International Public Affairs on economic, social,
and cultural rights. He has published articles in that field and on other
human rights issues including impunity for non-state actors.

Elena Kagan (J.D. 1986) (US) is the Dean of Harvard Law School. A
1981 graduate of Princeton (A.B.) and Oxford (M. Phil. 1983), Kagan
clerked for Judge Abner Mikva of the D.C. Circuit and Justice
Thurgood Marshall. She then worked for a leading Washington, D.C.
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firm before joining the law faculty at the University of Chicago. After
earning tenure, Kagan returned to Washington to serve as Associate
Counsel to President Clinton (1995-96) and later Deputy Assistant to
the President for Domestic Policy and Deputy Ditrector of the
Domestic Policy Council (1997-99). From 1999-2001, she was a
visiting professor at Harvard Law School before being appointed
Dean and Charles Hamilton Houston Professor of Law in 2003.
Kagan’s academic interests include administrative and constitutional
law. She is the author of numerous scholatly publications.

Pascal Kambale (LL.M. 1999) (Congo) works with Human Rights
Watch, developing strategies for implementing the International
Criminal Court treaty, particularly in Africa. He previously worked
with the UN in Sierra Leone and with a coalition of human rights
groups involved in the prosecution of Hisséne Habré, the former
leader of Chad. Kambale remains engaged in human rights activism in
his country of origin, the Democratic Republic of Congo, where he
recently helped to establish a Center for Judicial Assistance and made
substantial contributions to the DRC draft law implementing the
International Criminal Court statute.

Irene Zubaida Khan (LLM. 1979) (Bangladesh) became Amnesty
International’s seventh Secretary General in August 2001. Khan began
her work as a human rights activist with the International Commission
of Jurists in 1979 and joined the UN High Commissioner for Refugees
in 1980. From 1991-95 she was Senior Executive Officer to Mrs.
Sadako Ogata, then UN High Commissioner for Refugees. Khan held
major posts in that organization, including Deputy Director of
International Protection.

Kieran McEvoy (VF 2002) (Northern Ireland) is Professor of Law
and Transitional Justice and Head of Research at the School of Law,
Queens University Belfast. He has been a Visiting Scholar in the law
schools at the University of Cambridge, Fordham University, New
York (Global Law Program), and was a Fulbright Distinguished
Scholar at HRP in 2001-02. He has published over 30 articles and
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book chapters in academic journals and edited collections. His books
include Paramilitary Imprisonment in Northern Ireland (Oxford University
Press, 2001), which was the winner of the 2001 Bridsh Society of
Criminology book of the year award, Crime, Community and Locale
(Ashgate Publishing Ltd, 2000), and Criminology, Conflict Resolution and
Restorative Justice (Palgrave Macmillan, 2003). He is cutrently writing a
monogtraph entitled Reconstructing Justice: Criminology, Human Rights and
Transition from Conflict. He is a long term Executive Committee member
and current Chairperson of the Committee on the Administration of
Justice (CAJ, Northern Ireland’s principal human rights NGO) and
has worked extensively with paramilitary groups in the jurisdiction on
the monitoring of non-state actors, former ptisoner, and community
justice initiatives.

Mohammad-Mahmoud Ould Mohamedou (Mautitania) is the
Associate Director of the Program on Humanitatian Policy and
Conflict Research (HPCR) at the Harvard School of Public Health.
Prior to joining HPCR, Dr. Mohamedou served as Research Director
with the International Council on Human Rights Policy, based in
Geneva, where he helped found and direct the research and policy
program. Previously, he was a post-doctoral Scholat-in-Residence at
the Center for Middle Eastern Studies at Harvard University and
served as Research Associate at the Ralph Bunche Institute on the
United Nations in New York. Dr. Mohamedou holds a degtee in law
from the Université Panthéon-Sorbonne in Patis as well as a Master’s
degree and a Ph.D. in Political Science from the City University of
New York Graduate School. He is the author of books and essays on
human rights, civil society, and conflict, including Irag and the Second
Gulf War, State-Building and Regime Security (Austin & Winfield
Publishers, 1998, 2001), Contre-Croisade—Origines et Conséquences du 11
Septembre (2004), and Societal Transition to Democracy in Manritania (1995).
Dt. Mohamedou is a frequent lecturer in his fields of interest.

Makau Mutua (S.].D. 1987) (Kenya) is Professor of Law and

Director of the Human Rights Center at the State University of New
York at Buffalo School of Law where he teaches international human
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rights, international business transactions, and international law. Prior
to beginning the human rights program at Buffalo, Mutua served as
Associate Director of the Human Rights Program at Harvard Law
School. Mutua has been a visiting professor at Harvard Law School,
the University of Iowa College of Law, and the University of Puerto
Rico School of Law. Mutua received a Doctorate of Juridical Science
in 1987. Mutua was Co-Chair of the 2000 Annual Meeting of the
American Society of International Law. Mutua is the authot of Human
Rights: A Political and Cultural Critigne (University of Pennsylvania Press,
2002). He has written human rights reports for the UN and leading
NGOs. He has authored dozens of articles for popular publications
such as the New York Times, Boston Globe, Christian Science Monitor, and
the Washington Post. He serves as the Chairman of the Kenya Human
Rights Commission and sits on the boards of several international
organizations and academic journals.

Smita Narula (J.D. 1997) (India) is the Executive Director &
Assistant Professor of Clinical Law at the Center for Human Rights
and Global Justice, NYU School of Law. Prior to coming to NYU,
Smita spent six years at Human Rights Watch, first as its India
researcher and later as the Senior Researcher for South Asia. She has
investigated and authored a varety of reports and articles on topics
such as bonded child labor, HIV/AIDS and human rights, caste
discrimination, state-sponsored massacres in Gujarat, the tise of
religious nationalism in South Asia, and violations of the right to
education. She received the 1999 Human Rights Award from an
Indian NGO for her book, Broken People: Caste Violence Against India’s
Untouchables,” and in 2000, she co-founded the International Dalit
Solidarity Network to address caste discrimination in Asia and Africa.
While at Harvard Law School, Narula was editor-in-chief of the
Harvard Human Rights Journal. Her current research focuses on the right
to food under international law.

Rugemeleza Nshala (LL.M. 1997) (Tanzania) founded the Lawyers’
Environmental Action Team (LEAT) in 1994 in Dar es Salaam,
Tanzania, and served as its executive director until September 2003. In
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that role, in addition to organizing conferences and events, he served
as counsel before Tanzania’s High Coutt on behalf of those affected
by the dumping of hazardous wastes. Nshala also taught
environmental law at University of Lands and Architectural Studies, a
Constituent College of the University of Dar es Salaam. As a Visiting
Fellow at the Human Rights Program during 2003-04, Nshala
tesearched violations of human rights in Tanzania’s mining sectof,
with a focus on the role of the World Bank. This is a topic on which
he has amassed a great deal of first hand experience, having been very
engaged in the defense of the rights of local communities affected by
World Bank-financed mining projects in Tanzania.

Navi Pillay (S]J.D. 1988) (South Africa) is a judge on the newly
created International Criminal Coutt. Befote being named to the ICC,
Judge Pillay served for eight years as a judge and president of the
International Criminal Tribunal for Rwanda. Previously, she was an
active lawyer in South Africa combating apartheid and was appointed
acting judge of the Supreme Coutt of South Africa. Judge Pillay has
held key positions in a number of human rights NGOs.

Fldvia Piovesan (VF 1995) (Brazil) is Professor of Constitutional Law
and Human Rights at the Catholic University of Sdo Paulo, Professor
of International Human Rights at the Master’s Programs at the
Catholic University of Sdo Paulo and at the Catholic University of
Paranid and also a visiting professor in the doctoral program on
Human Rights and Development at Universidade Pablo de Olavide
(Spain). She is author of a number of publications in human rights,
including Human Rights and Constitutional International Law (2004, 6th
ed.), Human Rights Themes (2002, 2nd ed). She is also the coordinator
and co-author of The Inter-American System of Protection of Human Rights
and Brazgilian Law (2000); Human Rights, Economic Globalization and
Regional Integration (2002); and Human Rights: Foundations, Protection and
Implementation (forthcoming). Piovesan was the coordinator of the
Human Rights Working Group in Office of the Attorney General for
Sio Paulo from 1996 to 2001. She is 2 member of CLADEM (Latin
America and Caribbean Committee for the Defense of Women’s
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Rights); Justice and Peace Commission; Global Justice; SUR — Human
Rights University Network; and the National Council on the Defense
of Human Rights.

Balakrishnan Rajagopal (S].D. 2000) (India) is the Ford Career
Development Professor of Law and Development and Ditector of the
Program on Human Rights and justice at the Massachusetts Institute
of Technology. Rajagopal earned his first law degree (B.L.) from
University of Madras in India and a LL.M. from the Washington
College of Law, American University. He helped establish the first
human rights field office of the UN in Cambodia in early 1990s during
and after the civil war. He teaches courses on human rights and social
movement theory, comparative property law, and law and
globalization. Rajagopal has published numerous scholatly articles in
leading law journals and his book, International Law from Below:
Development, Social Movements and Third World Resistance was published by
Cambridge University Press in November 2003. His current research
focuses on the dialectic between social movements, human rights, and
legal and institutional change in comparative and wotld politics and
the role of law in globalization.

Kerry Rittich (S.].D. 1998) (Canada) is Associate Professor at the
Faculty of Law and the Institute for Women’s Studies and Gender
Studies at the University of Toronto. She researches and teaches in the
areas of international human rights and international institutions, labor
law, gender studies, and law and development. She has written a
aumber of pieces on the relationship between market reform and
distributive justice and is the author of Recharacterizing Restructuring:
Law, Distribution and Gender in Market Reform (The Hague: Kluwer Law
Internatonal, 2002), “Core Labour Rights and Labour Market
Flexibility: ~Two Paths FEntwined?”, Permanent Court of
Arbitration/Peace Palace Papers, Labor Law Beyond Borders: ADR and
the Internationalization of Labor Dispute Resolution (Kluwer Law
International, 2003) as well as a recent report to the Law Commission
of Canada on legal and policy issues concerning vulnerable workers in
the new economy. In fall 2004, she is the Mackenzie King Visiting
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Professor of Canadian Studies at Harvard Law School and the
Weatherhead Center for International Affairs, Harvard University.

Peter Rosenblum (US) is Clinical Associate Professor in Human
Rights at Columbia Law School. He served as Associate Director of
the Harvard Law School Human Rights Program from 1996 until
2002, when he became Clinical Director. He was formerly Program
Director for the International Human Rights Law Group and Human
Rights Officer for the United Nations Centre for Human Rights. He
has engaged in human rights research and field missions in Africa,
Eastern Europe, and Asia. His recent writing addresses human tights
topics affecting Aftica and human rights pedagogy in the US.

Amr Shalakany (S].D. 2000) (Egypt) is Assistant Professor of
Comparative Law and Director of the LL.M. Program at the American
University in Cairo. Prior to teaching at AUC, he was the Jeremiah
Smith Jr. Visiting Assistant Professor at Harvard Law School.
Shalakany previously taught at Birzeit University, Palestine, and, for
two years, was legal advisor to the Palestinian negotiating team in the
permanent status peace negotiations with Israel. His research interests
lie in the intersection of compatative law and human rights.

Jim Silk (US) is Associate Clinical Professor of Law, Allard K.
Lowenstein International Human Rights Clinic, and Executive
Ditector of the Orville H. Schell, Jr. Center for International Human
Rights at Yale Law School.

Dori Spivak (LL.M. 2000) (Isracl) is Deputy Director of the Clinical
Legal Education program at the Buchmann Faculty of Law at Tel Aviv
University and heads its Human Rights Clinic. His litigation wotk
centers on representing grassroots organizations of disempowered
segments of Israeli society, such as Arabs, immigrant workers,
prisoners, gays, and lesbians. Much of his wortk centets on advancing
and litigating health and education rights. He is a member of the
Board of the Association for Civil Rights in Israel (ACRI) and serves
at the Auditing Committee of the Adva Information Center on

157



equality and social justice in Israel. In addition, he is 2 member of the
Central Ethics Committee of the Israeli Bar.

Michael Stein (J.D. 1988, VF 2004-05) (US) is one of the leading
authorities on American disability law and policy. Stein is a professor
at William & Mary School of Law and serves on the advisoty boards
of several disability organizations. Stein received a J.D. from Harvard
Law School and a Ph.D. from Cambridge University. Stein’s articles
have been published in leading law journals, and his research has been
supported by several prestigious awards, including an American
Council of Learned Societies Andrew W. Mellon Faculty Fellowship
and a National Institute on Disability and Rehabilitation Research
Merit Fellowship.

Henry Steiner (LL.B. 1955) (US) was Jeremiah Smith, Jr. Professor at
Harvard Law School until June 30, 2005 and is now Professor
Emeritus. He is the founder of the Human Rights Program and served
as director from 1984—2005. He has written on a wide range of human
rights topics and taught or lectured on human rights issues in over 25
countries. Steiner is Chairman of the Board of Directors of the
University of the Middle East Project.

Simon SC Tay (LL.M. 1994) (Singapore) teaches international law at
the National University of Singapore. He is concurrently chairman of
the Singapore Institute of International Affairs, a non-governmental
think tank. Since July 2002, Tay has been chairman of the National
Environment Agency, the country’s principal agency for
environmental protection and public health. In 2003, Tay was
appointed a visiting professor at the Harvard Law School and the
Fletcher School of International Law and Diplomacy. Tay setves on a
number of international and regional expert and eminent person
panels, including the ASEAN Regional Forum register of eminent
persons and experts, the APEC expert economic review on individual
action plans (2004), the China International Council on Environment
and Development, and the Asia Pacific Forum on Environment and
Development. From 1997-2002, he was Singapore’s representative on
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the Working Group for an ASEAN human rights mechanism. His
wortk on international law and policy focuses on sustainable
development, peace, and governance, especially in Asia and ASEAN.
His scholatly publications include Reimventing ASEAN (Institute of
Southeast Asian Studies, 2001), The Enemy Within: Combating Corruption
in Asia (Bastern University Press, November 1, 2003); and Pacfic Asia
2022: Sketching Regional Futures.

Colonel Kenneth Watkin (VF 2002-03) (Canada) is the Deputy
Judge Advocate General/Operations for the Canadian Forces where
he is tesponsible for providing international and operational law
advice regarding deployments of the armed forces. He has been a
military legal officer for mote than twenty years serving in a variety of
headquarters and operational staff positions. While at the Human
Rights Program, he researched contemporary challenges to
international humanitarian law, including combatant status, individual
targeting and assassination, and the interface between human rights
and international humanitarian law. Colonel Watkin’s publications
include “Controlling the Use of Force: A Role for Human Rights
Norms in Contemporary Armed Conflict” (American Journal of
International Law. 98: 1 [2004]), “Combatants, Unprivileged Belligerents
and Conflict in the 21st Centuty” (Israeli Defense Forces Law Review 1: 69,
p. 76 [2003]) and “The Justification of Disctimination under Canadian
Human Rights Legislation and the Charter: Why So Many Tests?”
(National Journal of Constitutional Law 2: 63 [1992]).

Lucie White (J.D. 1981) is the Louis A. Horvitz Professor of Law at
Harvard Law School. Her research centers on anti-poverty law, human
tights, and social justice issues. Every year, she takes a group of
students to Ghana for a wintet term course. She has taught classes in
Poverty Law and Research: Child Care, Women’s Work, Gender,
Work, Welfare and Citizenship; Social Welfare Policy and Practice,
Community Based Advocacy, Housing Discrimination and
Homelessness. Professor White is co-author of Hard Labor: Women and
Work in the Post-Welfare Era, (with J. Handler, ed.) 1999 and co-author
of “Applying Feminist Theory to Community Practice: A Case
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Example of a Multi-level Empowerment Intervention for Low-income
Women with Depression” (with Angela Littwin, Lusa Goodman,
Amanda Bohlig, Sarah Weintraub, Autumn Green, Joy Walker &
Nancy Ryan ) in Promoting Social Justice Through Mental Health Practice 1
(E. Aldarando ed., Laurence Erlbaum Associates, forthcoming 2006)
as well as numerous other books and articles.

Alicia Ely Yamin (J.D. 1991) (US) is Director of Research at
Physicians for Human Rights and an Instructor in the Department of
Health Policy and Management at the Harvard School of Public
Health. Yamin is on the boards of the Center for Economic and Social
Rights and Mental Disability Rights International, as well as on the
advisory boards of Physicians for Human Rights and the Center for
Policy Analysis on Trade and Health. Recent publications include:
“The Future in the Mirror: Constructing and De-Constructing
Strategies for the Defense and Promotion of Economic, Social and
Cultural Rights” (Human Rights Qnarterly, 2004); Embodying Shadows:
Tracing the Contonrs of Women's Rights to Health, in Human Rights From the
Margins (Rowman & Littlefield, 2004); and Castillos de Arena en el
Camino hacia la modernidad: Una perspectiva desde derechos humanos sobre el
proceso de reforma al sector Salud en el Perst y las implicancias en la muerte
materna (Lima, Perd: University of San Marcos, 2003).

Raif Zreik (S].D. candidate) (Israel) Zreik graduated from Hebrew
University and soon became active in the public sphere initiating, with
others, some of the major NGOs within the Palestinian community in
Israel. For example, he was on the Board of Directors and chairperson
of the Ahali Center and Adalah. His articles examining issues such as
citizenship and identity and other issues related to the situation of
Israeli Palestinians have been frequently published in the Arabic and
Hebrew media.

160



